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A.
Implementation of the United Nations Convention against Corruption

1.
Introduction and Methodology
1.1
Introduction

a.
UNCAC

The United Nations Convention against Corruption (UNCAC) was adopted by the General Assembly by its resolution 58/4 of 31 October 2003.   The Conference of the States Parties to the United Nations Convention against Corruption was then established in accordance with Article 63 of the United Nations Convention against Corruption (General Assembly resolution 58/4, annex) to improve the capacity of and cooperation between States Parties to achieve the objectives set forth in the Convention and to promote the review of its implementation, focusing on periodic reviews of the implementation of the Convention and making recommendations to improve its implementation (art. 63, paras. 1 and 4 (e) and (f)).  To perform these functions, the Conference requires knowledge of the measures taken by States Parties in implementing the Convention and of the difficulties they have encountered in doing so, through information provided by them (art. 63, para. 5). Each State Party must accordingly provide the Conference with information on its programmes, plans, practices and legislative and administrative measures to implement the Convention (art. 63, para. 6). 

The first session of the Conference was held from 10 to 14 December 2006 in Jordan, in accordance with Article 63, paragraph 2, of the Convention. In its resolution 1/2, the Conference (a) recognized the importance of gathering information on the implementation of the Convention; (b) decided that a self-assessment checklist should be used as a tool to facilitate the provision of information on implementation of the Convention; (c) requested the Secretariat to finalize the self-assessment checklist, in consultation with and reflecting input from States Parties and signatories; (d) requested the Secretariat to distribute the self-assessment checklist to States Parties and signatories as soon as possible to begin the process of information-gathering, urging States Parties, and inviting signatories, to complete and return the checklist to the Secretariat; and (e) requested the Secretariat to collate and analyze the information provided by States Parties and signatories through the self-assessment and to share that information and analysis with the Conference.
 At the second session of the Conference held from 28 January to 1 February 2008 in Indonesia, the results of the self-assessment checklist were presented to the Conference.

b.
The International Compact with Iraq and the Baghdad Declaration
From 17-18 March 2008, a meeting of the International Compact with Iraq Initiative on Good Governance and Anti-Corruption Conference was held in Baghdad.  During the conference, the Baghdad Declaration on Combating Corruption was issued by the Iraqi government, UNDP-Iraq, UNAMI, and UNODC.  Pursuant to Article 1 of the Baghdad Declaration, Iraq agreed to “take the necessary steps to ratify the United Nations Convention against Corruption, in line with Parliamentary approval for such ratification.”  On 17 March 2008, Iraq complied with this commitment and acceded to the UNCAC.  
Various undertakings were also pledged by the United Nations under the Baghdad Declaration, including to “provide technical assistance to the Government of Iraq’s self-assessment of the existing legal and institutional framework as well as operational capacities against the requirements of the United Nations Convention against Corruption with a view to effecting the required reforms.”  (Art. 11, Baghdad Declaration.)  This report is designed to provide this promised technical assistance to Iraq’s self-assessment of its existing legal and institutional framework and operational capacities as related to the UNCAC and its self-assessment checklist.  It is also designed to provide a detailed analysis of both the current and proposed legal framework of the three primary anti-corruption agencies in Iraq: the Commission on Integrity, the Board of Supreme Audit, and the Inspector Generals.
 Finally, it is also hoped that this report will serve as a tool to assist in the designing of long-term technical assistance proposals for Iraq and its anti-corruption efforts.
1.2
Methodology

In preparation for this report, the first step undertaken was the analysis of both Iraq’s general legal infrastructure and also its specific penal and anti-corruption legislation.  These included:
1. 2005 Constitution.

2. Penal Code. (Law No. 111 of 1969, as amended, see MoJ STS 251/88.)

a. Order on Penal Code. (CPA Order 7 of 2003, amending 1969 Penal Code.)

3. Law on Criminal Procedure. (Law 23 of 1971, as amended.)

a. Order on Criminal Procedures. (CPA Order 3 (Revised) of 2003, amending Law on Criminal Procedure.)

4. Delegation of Authority Regarding the Iraq Commission on Public Integrity. (CPA Order 55 of 2004)

5. New 2008 Draft Law for the Commission on Integrity.

6. Board of Supreme Audit Law. (Law No. 6 of 1990.)

a. Order on Board of Supreme Audit. (CPA Order 77 of 2004)

7. New 2008 Draft Law for the Board of Supreme Audit.

8. Order on Iraqi Inspectors General. (CPA Order 57 of 2004.)
9. New 2008 Draft Law for Iraqi Inspectors General. 

10. Anti-Money Laundering Act of 2004. (CPA Order 93 of 2004)

11. Central Bank Law. (CPA Order 56 of 2004.)

12. Banking Law of 2004. (CPA Order 94 of 2004.)

13. Anti-Terrorism Act. (Law No. 13 of 2005.)

14. Law of the Public Prosecutor. (Law No. 159 of 1979.)

15. Order on Re-Establishment of the Council of Judges. (CPA Order 35 of 2003.)

16. Law on Disciplining Government Employees. (Law No. 14 of 1991.)

17. Civil Procedure Code.  (Law No. 83 of 1969.)
In addition, discussions were held with relevant Iraqi officials and institutions in Baghdad in June of 2008, as well as in May of 2008 at the International Institute for Higher Studies in Criminal Sciences (ISISC) in Siracusa, Italy.  Discussions were also held in Baghdad with relevant international stakeholders such as officials with UNDP-Iraq, the UN Assistance Mission to Iraq (UNAMI), and the U.S. Department of State’s Anti-Corruption Coordination Office for Iraq and the U.S. Department of Justice’s ICITAP program for the Iraqi Commission on Integrity.  Extensive information was collected from these Iraqi and international counterparts.
Based on this methodological process, the information presented below was collected and analyzed.
  However, it should be noted that this report should not be considered a detailed gap analysis of existing laws and regulations, nor should it be considered the final word on Iraq’s compliance with the UNCAC.  Instead, it is a preliminary document that may serve as a vehicle for more detailed analyses conducted as part of a comprehensive package of technical assistance to Iraq.  This report is designed as a working tool for Iraq to use to preliminarily engage in its commitments under the UNCAC, including its own independent completion of a self-assessment check-list.
2.
Legislation Regarding the Iraqi Commission on Public Integrity, Board of Supreme Audit, and Inspector Generals
a. Relevant UNCAC Articles

Article 6. Preventive anti-corruption body or bodies

“1. Each State Party shall, in accordance with the fundamental principles of its legal system, ensure the existence of a body or bodies, as appropriate, that prevent corruption by such means as: 

(a) Implementing the policies referred to in Article 5 of this Convention and, where appropriate, overseeing and coordinating the implementation of those policies;

(b) Increasing and disseminating knowledge about the prevention of corruption.

“2. Each State Party shall grant the body or bodies referred to in paragraph 1 of this Article the necessary independence, in accordance with the fundamental principles of its legal system, to enable the body or bodies to carry out its or their functions effectively and free from any undue influence. The necessary material resources and specialized staff, as well as the training that such staff may require to carry out their functions, should be provided.

“3. Each State Party shall inform the Secretary-General of the United Nations of the name and address of the authority or authorities that may assist other States Parties in developing and implementing specific measures for the prevention of corruption.”
Article 36. Specialized authorities

“Each State Party shall, in accordance with the fundamental principles of its legal system, ensure the existence of a body or bodies or persons specialized in combating corruption through law enforcement. Such body or bodies or persons shall be granted the necessary independence, in accordance with the fundamental principles of the legal system of the State Party, to be able to carry out their functions effectively and without any undue influence. Such persons or staff of such body or bodies should have the appropriate training and resources to carry out their tasks.”
b. Summary of the main requirements

Article 6 requires States Parties: (a) To have an anti-corruption body or bodies in charge of preventive measures and policies (para. 1); (b) To grant that body independence to ensure that it can do its job unimpeded by undue influences and provide it with adequate resources and training.
Similarly, Article 36 requires States Parties, in accordance with the fundamental principles of their legal system:(a) To ensure they have a body or persons specializing in combating corruption through law enforcement; (b) To grant the body or persons the necessary independence to carry out its or their functions effectively without undue influence; and (c) To provide sufficient training and resources to such body or persons.
The UNCAC does not require that these preventive and law enforcement anti-corruption body or bodies be separate institutions.
c.
The Iraqi Approach
Iraq has a comprehensive institutional approach primarily grounded on the work of three anti-corruption bodies: (a) the Commission on Integrity; (b) the Board of Supreme Audit; and (c) the Inspector Generals.  Summarizing, and perhaps oversimplifying the structure, it can be said that the Inspector Generals serve as the Iraqi government’s “internal audit” agency, the Board of Supreme Audit serves as its “external audit” agency, and the Commission on Integrity serves as its “investigative law enforcement” agency.  However, as will be discussed in more detail infra, each of these three primary anti-corruption agencies also has additional functions.  Together, these three bodies comprise approximately 4,000 anti-corruption officials.  (SIGIR Report 07-015T.)

Beyond these three bodies, there are also executive and legislative coordinating institutions that oversee the work of the three anti-corruption agencies and other facets of Iraq’s anti-corruption strategy.  These are the Joint Anti-Corruption Council (JACC) within the Office of the Prime Minister and the Parliamentary Committee on Integrity.
2.1 Commission on Integrity (former Commission on Public Integrity)
a.
Current Legal Framework

The Commission on Public Integrity (CPI) was established in 2004 by Order 55 of the Coalition Provisional Authority then governing Iraq.  It provided the CPI with a lead role in Iraq’s anti-corruption efforts, both preventive within the meaning of Article 6 of the UNCAC and law enforcement within the meaning of Article 36 of the UNCAC.  
Per section 5 of the law, the CPI was initially headed by a Commissioner appointed by the CPA pursuant to the nomination of the Governing Council.  Upon the return of sovereignty to Iraq, the law provided that the Commissioner be appointed by the Chief Executive of Iraq from a pool of three nominees of the Council of Judges, subject to confirmation by a majority vote of the Legislature.  The CPI was divided into six departments, each headed by a Director, including the (a) Department for Investigations, (b) Department of Legal Affairs, (c) Department for Prevention; (d) Department of Education and Public Relations, (e) Department for Relations with Non-Governmental Agencies, and (f) Department of Administration.
Consistent with Chapter II of the UNCAC, which requires States Parties to have preventive anti-corruption programs, Section 4(6) through 4(9) of CPA Order 55 granted the COI broad powers to conduct preventive anti-corruption activities.  These included the development and implementation of a financial disclosure system for public officials, the development of codes of conduct for government officials, the preparation of preventive anti-corruption legislation and its submission to the legislature, the conduct of anti-corruption education and public awareness campaigns, and the development of anti-corruption preventive programs for inclusion in the national school curriculum.  These activities were implemented by the Department of Prevention, Department of Education and Public Relations, and Department of Relations with Non-Governmental Agencies.  However, many commentators noted that these mandates have not been fully implemented by the COI and further development in implementation of these functions is required. 
More specifically, the Department of Prevention was tasked with operating the financial disclosure system and the development of codes of conduct.  The Department of Education and Public Relations was tasked with developing public awareness and education campaigns for public officials, government employees, and the general public regarding ethical public services, codes of conduct, and the financial disclosure system.  Somewhat overlapping these responsibilities, the Department of Relations with Non-Governmental Organizations was tasked with working with NGOs to promote a culture of ethics in both the public and private sector through the dissemination of training materials, the conduct of training programs and media outreach activities, and any necessary other related activities.
Consistent with Chapter III of the UNCAC, on criminalization and law enforcement, Section 4(1) through 4(6) of CPA Order 55 granted the CPI broad investigative and law enforcement functions.  These powers were exercised by the Department of Investigations during the investigative stage and the Department of Legal Affairs during legal proceedings before specialized Iraqi investigative judges tasked with anti-corruption proceedings.   In cooperation with the U.S. Government, the COI also established an internal investigative training capacity within its Department of Education and Public Relations.  (The COI is scheduled to take over control of this training system from the U.S. Government on 30 September 2008.)
CPA Order 55 also implemented various anti-corruption amendments to the Penal Code, which enhanced penalties and sanctions for corruption related offenses.  In addition, the CPA also issued a separate CPA Order 3 of 2003 which modified various provisions of the Law on Criminal Procedures.  In particular, it suspended the implementation of Article 136(b), which had previously required the permission of government ministers to allow the arrest and prosecution of their staff for both corruption and non-corruption related offenses.  This was viewed by many as inconsistent with Article 36 of the UNCAC, which mandates that anti-corruption agencies “shall be granted the necessary independence, in accordance with the fundamental principles of the legal system of the State Party, to be able to carry out their functions effectively and without any undue influence.”
b.
Recent Legal Developments

Upon the return of sovereignty to Iraq in 2004, the new government reinstated Article 136(b) of the Law on Criminal Procedures, again requiring the permission of government ministers to arrest or prosecute members of their staff for corruption.  In 2007, the Prime Minister of Iraq also issued a second decision giving him the authority to bar the investigation of government ministers for corruption and other offenses, a new development.  It has been suggested my many commentators, including the U.S. Special Investigator General for Iraq Reconstruction, in his 2007 “Assessing the State of Iraqi Corruption” report, that these changes of law radically reduced the independence of the COI.  In that respect, some have argued that these two provisions of law are inconsistent with the UNCAC Article 36 requirement of “necessary independence” for anti-corruption bodies such as the COI.
In 2008, a new draft law for the Commission on Integrity (the new name for the former Commission on Public Integrity introduced by the 2005 Iraqi Constitution) was submitted to Parliament.  This law is expected to be implemented in the near future.  While it neither significantly expands nor diminishes the functions of the COI, the draft law does contain several key revisions of the legal and institutional framework of the COI.  First, it clarifies the operational independence of the COI.  In Article 2, the new law stresses that the COI reports directly to the Parliamentary Council of Representatives, and not the Government.  This is consistent with Article 99 of the 2005 Iraqi Constitution which makes the same linkage.  (This new provision of law may impact the applicability of the current order from the Prime Minister requiring his approval for the COI to investigate cases involving government ministers.)  
As with the previous CPA Order 55, Article 3(5) and 17 of the new law also grant the COI powers to regulate the financial disclosure system for public officials.  Administratively, Articles 4 through 10 of the new law also revamp the organizational and personnel structure of the COI, and increase the qualifications to appointment for the Commissioner of COI and his two deputies.  The first deputy Commissioner will be required to have a legal background and will manage the work of the Departments of Investigations, Legal Affairs, Prevention, and Finance and Administration, while the second Deputy Commissioner will have a media or education background and manage the Departments of Education, Public Relations, and Relations with Non-Governmental Organizations.

Article 12 of the new law also authorizes, without specifically defining them, the use of “updated technology and new devices” in the work of the Commission, i.e. wiretapping, undercover surveillance operations, etc.  This is a considerable strengthening of the resources of the COI, as until now evidence produced by such special investigative techniques was not admissible in court proceedings.  In that sense, this provision of law enhances compliance with Article 50 of the UNCAC, which covers the use of such special investigative techniques in corruption cases.  
In addition, Article 15 of the new draft law clarifies that all public entities have a duty to cooperate with the COI, something which has been an issue of concern in the past.  However, some commentators have noted that because this same law also requires the COI to respect the competencies of the various ministries, this provision could be misconstrued to allow public entities to limit their cooperation with the COI even more than under the current legal structure.
Other key provisions of the new draft law include the addition of a new chapter (Chapter Four, Articles 16-20) which cover sanctions for unjust enrichment of public officials through corruption.  These provisions would appear to enhance compliance with the optional requirements of Article 20 of the UNCAC, which requires States Parties to consider criminalizing “illicit enrichment” by public officials, i.e. possessing assets which cannot be explained or justified by their official or disclosed income and assets.  Finally, Articles 21 to 25 of the new draft law significantly increase the salaries and benefits provided to COI staff in order to both enhance recruitment efforts and to seek to increase the independence of its staff from undue influence. 

Finally, it was noted by the UNDP and UNODC team in Iraq in June 2008 that the regulations implementing the new draft law on the Commission on Integrity might serve as a vehicle for clarifying the scope of the new law.  In particular, (a) the regulations implementing the preventive powers provided to the COI Prevention Department by Article 3 of the new draft law could clarify the scope and extent of the preventive activities to be conducted by the COI; (b) the regulations implementing the Article 17 powers of the COI to control the public official asset disclosure system could make clear that the COI’s Prevention Department has the right to obtain relevant information from banks and public entities to verify the information contained in the disclosure forms; (c) the regulations covering COI’s Article 13 power to withhold information on a case from the investigating anti-corruption judges could require the COI to inform the investigating judge every six months when such information is withheld, as well as when a decision is made to close a case; (d) the regulations implementing the provisions of the Article 15 limitations on the COI powers, so that the Commission does not interfere in the legitimate work of the ministries, could clarify that the COI retains the full rights to conduct all necessary investigative actions; and (e) the regulations covering steps to be taken by the COI when a Minister utilizes his powers under Article 136(b) of the Law on Criminal Procedure to bar the arrest of an official under investigation for corruption could require the Commissioner of the COI to request that the relevant minister inform the Commissioner of the reasons for the decision, in writing, with a rational for the decision.   
2.2 Board of Supreme Audit

a.
Current Legal Framework

The Board of Supreme Audit is Iraq’s oldest anti-corruption agency, having been established in 1927.  Its structure and competencies are currently defined by both Law No. 6 of 1990, issued by the former regime, and by amendments to this Law No. 6 implemented by CPA Order 77 of 2004.  
The BSA primarily functions as an external audit agency.   In that sense, it can primarily be viewed as a preventive body within the meaning of Chapter II of the UNCAC, as its duties foremost relate to auditing compliance with preventive financial control systems for government entities.  (It should be noted, however, that Article 2(6) of Law No. 6 also provides the BSA with a limited investigative role on matters related to “the efficient disbursement and use of public funds,” but only on the specific request of the legislature, with any criminal findings to be reported to the COI.)  

The BSA’s competencies are laid out in Article 2 of Amended Law No. 6, and are very broad in nature.  Consistent with Article 9 of the UNCAC, which mandates that States Parties implement systems to effectively control “public procurement and management of public finances,” this law grants the BSA systemic powers covering virtually all aspects related to the audit of governmental finance and expenditures.  Consistent with Article 12 of the UNCAC, covering private sector corruption, Article 2(4) of the new law also tasks the BSA to prepare accounting rules, principles, and standards for use by private auditors throughout Iraq.
Organizationally, the BSA is headed by a President and two Deputy Presidents, pursuant to Articles 5 and 6 of the current law.  The BSA’s institutional structure consists of a Council of Financial Audit, headed by the BSA President, and an Office of the Board President and Office of Technical and Administrative Affairs.  Operationally, the BSA is then divided into the Central Audit Department, which is subdivided into 6 different sectoral departments, and the Governates Audit Department, which has six geographical sub-departments.
b.
Recent Legal Developments
While the original Law No. 6 of 1990 made plain that the BSA was operationally independent from the Government, reporting directly to Parliament, this provision was deleted by CPA Order 77.  However, Articles 100 and 103 of the new 2005 Iraqi Constitution mandated that the BSA, as the federal agency responsible for auditing federal revenues, shall have administrative and operational independence.  This granting of independence from the executive branch is now further strengthened by Article 2 of the new draft law that clarifies that the “BSA is administratively and financially independent” and directly “connects with Parliament.”
Beyond these measures, the new 2008 draft law makes significant changes to the legal mandate and framework of the BSA, both adding new powers and restoring old powers deleted by CPA Order 77 of 2004.  Article 1(4) enhances the powers of the BSA, by making it a financial infraction, subject to discipline, any government entity’s failure, delay, or procrastination in responding to BSA requests for information.  (The amended Law No. 6 only allowed the BSA to refer such matters to the COI, though the original text of the Law No. 6 of 1990 had granted such compliance powers to the BSA.)  
Articles 12(2) and 4(6) of the draft law also significantly expand the investigative powers of the BSA, authorizing it to conduct administrative investigations of any financial irregularities involving certain designated high-ranking officials, and of ministries which do not have their own Inspector Generals.  (It has been suggested by many commentators that such an investigative role is inconsistent with the duties of an external audit agency such as the BSA, and better suited to an investigative agency, though such a determination is beyond the scope of the UNCAC and of this report.)
Article 13 of the new law also restores to the BSA rights, removed by CPA Order 77, to suspend from office any official found to have committed financial irregularities, and to initiate civil proceedings to recover government assets lost through such irregularities. This renewed focus on asset recovery is consistent with Chapter V of the UNCAC, which encourages such asset recovery actions.

Chapter three (Articles 16-24) of the new draft law also reorganizes the structure of the BSA.  Specifically, it expands the number of deputy presidents from two to four.  It also increases the number of central audit offices to seven from six, and similarly expands the number of governate offices to seven from six.  As with the draft law for the COI, Articles 27 to 36 of the new draft law for the BSA significantly increases the salaries and benefits provided to BSA staff in order to both enhance recruitment efforts and to seek to increase the independence of its staff from undue influence.
2.3
Inspectors General


a.
Current Legal Framework

The Inspector Generals were established in 2004 by CPA Order 57. Pursuant to Section 1 of that Order, rather than being one agency, the IGs are instead several “independent Offices of the Inspector General” placed within each Iraqi ministry in order “to conduct investigations, audits, evaluations, inspections and other reviews” of each particular ministry.  Currently, there are reportedly 31 such Offices of the Inspector General operating throughout Iraq, including 29 regular offices and two specialized IG Offices for the Ministries of Defense and Interior.  
The IGs primarily function as internal audit agencies.  In that sense, they can primarily be viewed as preventive bodies within the meaning of Chapter II of the UNCAC.  However, they also have investigative functions.  The IGs’ competencies for both types of functions are delineated in Section 5 of Order 57, and include 18 specialized powers.  

Briefly, their preventive duties include, but are not limited to (a) engaging in activities designed to prevent fraud, waste and abuse and inefficiencies, including the review of legislation and regulations, and the conduct of training and education programs, (b) the promulgation of written policies and procedures for their respective ministries, (c) the training of ministry employees in the prevention and identification of corruption and other forms of waste and abuse, (d) the auditing of compliance with financial and other internal controls, and (e) the suggestion and monitoring of remedial actions to rectify systemic or individual risks within their ministries.  (Order 57, Section (1)(3)(5)(8)(10) and (12)-(14).)  
Their investigative duties include, but are not limited to (a) conducting administrative investigations, (b) investigating or otherwise processing received complaints of fraud, waste, and abuse, and (c) cooperating with law enforcement agencies such as the COI.  (Order 57, Section (2)(4)(6)(7)(9)(15) and (16).)  Pursuant to Section 6 of Order 57, the IGs are granted a broad range of powers to conduct such investigations, including unrestricted access to all information and records within a ministry, the power to subpoena witnesses under oath, access to the heads of agencies and ministries, and the power to require employees to report all instances of fraud, waste abuse, corruption, and other illegal acts.
Consistent with Article 6(2) and 36 of the UNCAC, Order 57 also implemented numerous provisions to ensure the independence of the IGs and their insulation from undue influence.  In particular, section 3 of Order 57 bars anyone from attempting to prevent, impair, or deter an IG from his duties, with such attempts to be reported to the COI, and authorizes the IGs to report misconduct directly to the COI, where the integrity of their relevant minister has been brought into question.  (Though normally, they report to their minister on the results of their audits and investigations.)  Sections 2 and 4 also stipulate that IGs are appointed for 5-year terms and can only be removed from office for cause, and that when a minister makes such a removal he must report it to the legislature.  

However, some commentators have noted, as a practical matter, that the independence of the IGs has been reduced under the current system by the fact that their respective ministers (whose work they audit and investigate) are the ones who decide whether they should be removed for cause.  It has also been noted that, under Section 7 of Order 57, IGs do not have an independent budget and must instead rely on resources from their ministers.  Beyond reducing their independence, it has been argued that this has resulted in insufficient resources being provided to the IGs, in contravention of the UNCAC Article 6(2) and 36 requirements that anti-corruption agencies such as the IGs be provided sufficient  resources for their work.

b.
Recent Legal Developments
While the new draft 2008 law for the Inspector Generals does not substantially change the mandate, power, and functions of the IGs, it does make several key changes.  In particular, their independence from their ministries has been substantially strengthened, consistent with the requirements of UNCAC Article 6(2) and 36.  Under Article 15 of the new draft law, they now have their own independent budgets and full control over their staff.  Under Articles 1 and 4, IGs are also now to be appointed under a new system where they are nominated by an independent Nominations and Evaluation Committee and then approved by both Parliament and the Prime Minister.  Per Article 27 of the new law, this Committee is to be headed by the Chief of the Parliamentary Committee on Integrity, with its other members consisting of the Secretary General of the Cabinet of the Prime Minister, the President of the BSA, the Commissioner of the COI, and a representative of the Supreme Judicial Council.

Pursuant to Article 7, IGs, after passing a one-year probationary period, can only be removed by the Prime Minister, as opposed to their Minister, as was the case under Order 57.  Moreover, even the Prime Minister can only remove them for cause and on recommendation of the Nominations and Evaluation Committee.  Providing further independence, ministers no longer have the right to punish, transfer, or send their IGs into retirement, such rights being reserved to the Prime Minister under Article 8.  Under Articles 16-21 of the new draft law, the pay and benefits for the IGs and their staff have also been substantially raised in an attempt to increase their independence and enhance recruiting efforts.  Article 23 of the new draft law also increases the criminal penalties for any interference with the work of the IGs, and grants the COI the right to investigate such interference.  
Beyond these independence-strengthening provisions, there are also several significant adjustments to the IG law.  Article 3 of the new draft authorizes the creation of IGs to cover non-ministerial government agencies, in order to ensure that all government entities are subject to such internal IG audit and oversight.  This would appear to be consistent with the UNCAC Article 9(2) requirement to have systems to manage public finances.  Under Article 11 of the new draft law, it is also clarified that all criminal acts must be reported directly to the COI, in addition to reporting such actions to the relevant minister, thereby providing protection to IGs who report such misconduct to law enforcement authorities.  This is consistent with the optional provisions of UNCAC Article 33 which encourage the protection of such reporting parties.
2.4
Conclusion

With a few exceptions, the institutional anti-corruption legal structure used in Iraq would therefore appear to be in compliance with Articles 6 and 36 of the UNCAC under both the current system and the proposed new draft laws.  However, Iraq has failed to “inform the Secretary-General of the United Nations of the name and address of the authority or authorities that may assist other States Parties in developing and implementing specific measures for the prevention of corruption,” in contravention of the requirements of UNCAC Article 6(3).
Moreover, a remaining issue of concern is the power of government ministers, under Article 136(b) of Law on Criminal Procedures, to bar the arrest and prosecution of their ministry officials accused of corruption, and the right of the Prime Minister to bar corruption investigations against any government minister.  These restrictions would not appear to be in compliance with the requirement of “necessary independence,” free of “undue influence” from the Government, mandated by UNCAC Articles 6(2) and 36.  
Beyond these issues with the legislative framework for the three agencies, many commentators have noted that they have not yet received sufficient “training” and “resources” within the meaning of UNCAC Articles 6(2) and 36 to effectively accomplish their missions.  Many commentators have also noted that these three agencies do not coordinate their activities.  This has reportedly resulted in a duplication of efforts and working at cross-purposes.   Due to these issues, each of the agencies faces severe challenges in effectively implementing their mandates.  
In particular, the COI has not yet been accepted by some segments of the public sector and has often had its work undermined by other sectors of the Government of Iraq.  (See, e.g., SIGIR Report 07-015.)  It also faces recruitment challenges due to this lack of support, low pay, and the inherent dangers of working in the unique Iraqi security environment.  (It has been reported that over a 100 staff members from COI, BSA, and the IGs have been killed.)  Repeated changes in the leadership of the COI have also had an impact on its effectiveness.  Many have commented that the COI lacks the necessary infrastructure to accomplish its mission, particularly in the area of modern IT systems, training capacity, and centralized record systems and institutional facilities.  The COI also lacks a fully functioning witness protection program, something of key concern due to the security situation.

The IGs face similar challenges, particularly in the area of recruitment, with currently available staff reportedly not possessing the necessary professional skills and qualifications to fully and efficiently carry out their functions and tasks. Moreover, the IGs lack several basic technical and policy tools, such as (1) an agreed methodology to conduct management performance evaluation, including for measuring the efficiency, effectiveness, integrity and governance of the Ministries, (2) an up-to-date IT infrastructure, (3) a clear reporting format for internal audits, (4) an institutional strategy and work plan, and (5) performance indicators for IG staff. 
Due to its many decades in existence as an established audit agency in Iraq, the BSA reportedly functions at a higher level of efficiency.  Yet even the BSA continues to face a multitude of challenges hampering its effectiveness, including recruitment problems resulting in difficulties in the professional preparedness of its staff to deal with the rapidly increasing complexity of public sector and public resource management as well as public procurement and contracting. 

Many of the provisions of the three proposed draft laws will at least partially address these issues.  In particular, all three draft laws will dramatically increase the pay and benefits packages for the three anti-corruption agencies, in an attempt to recruit and retain staff members capable of fully implementing their functions.   Coordination is also enhanced between the three agencies, with more plainly delineated methodologies of interaction and cooperation.  However, increased levels of implementation of the requirements of the UNCAC will need significant international technical assistance if Iraq is to have the capability to fully exercise its anti-corruption strategies and polices.
 
Iraq therefore appears to be in only partial compliance with UNCAC Articles 6 and 36.

3. 
Legislation Relevant to UNCAC Self-Assessment Checklist 
The UNCAC self-assessment checklist does not cover all Articles of the UNCAC.  Instead, it focuses on several key provisions, including Articles 5, 6, 9, 15, 16, 17, 23, 25, 44, 46, 52, 53, 54, 55 and 57.  While Article 6 (and Article 36, which is not part of the self-assessment checklist process) have already been discussed above, the requirements, and an analysis of implementation by Iraq, of the remaining 14 Articles are discussed below.
3.1. Article 5 

Preventive anti-corruption policies and practices

“1. Each State Party shall, in accordance with the fundamental principles of its legal system, develop and implement or maintain effective, coordinated anti-corruption policies that promote the participation of society and reflect the principles of the rule of law, proper management of public affairs and public property, integrity, transparency and accountability. 

“2. Each State Party shall endeavour to establish and promote effective practices aimed at the prevention of corruption.

“3. Each State Party shall endeavour to periodically evaluate relevant legal instruments and administrative measures with a view to determining their adequacy to prevent and fight corruption. 

“4. States Parties shall, as appropriate and in accordance with the fundamental principles of their legal system, collaborate with each other and with relevant international and regional organizations in promoting and developing the measures referred to in this Article. That collaboration may include participation in  international programmes and projects aimed at the prevention of corruption.”
a.
 Summary of the main requirements

In accordance with Article 5, States Parties are required: (a) To develop and implement or maintain effective anti-corruption policies that encourage the participation of society, reflect the rule of law and promote sound and transparent administration of public affairs (para. 1); and (b) To collaborate with each other and relevant international and regional bodies for the pursuit of the above goals (para. 4). Article 5 does not introduce specific legislative requirements, but rather mandates the commitment of States Parties to develop and maintain a wide range of measures and policies for the prevention of corruption, in accordance with the fundamental principles of their legal system. Under Article 5, paragraph 1, the requirement is to develop, implement and maintain effective, coordinated measures that: (a) promote the participation of the wider society in anti-corruption activities; and (b) reflect the principles of: (i) the rule of law;  (ii) proper management of public affairs and public property; (iii) integrity; (iv) transparency; and (v) accountability. These general aims are to be pursued through a range of mandatory and optional measures outlined in subsequent Articles of the Convention. Article 5, paragraph 4, requires that, in the pursuit of these aims, as well as of general prevention and evaluation of implemented anti-corruption measures, States Parties collaborate with each other as well as with relevant international and regional organizations, as appropriate and in accordance with their fundamental principles of law.

b.
 Findings and observations of UNODC concerning Article 5

Iraq currently has neither an overall national anti-corruption strategy nor a specific nationwide preventive anti-corruption policy.  However, in paragraphs 2 and 4 of the Baghdad Declaration of 18 March 2008, Iraq agreed to prepare a “comprehensive anti-corruption strategy within the framework of the International Compact with Iraq with a view to effectively implement the requirements of the UNCAC, including: prevention,” as well as to “take preventive action, including reviewing and amending existing laws and regulations for the disclosure by public officials of their earnings and assets, ensuring compliance with relevant codes of conduct, establishing effective accounting and auditing standards, and supporting public education aimed to promote ethical conduct, transparency and accountability throughout the society.”

Moreover, the Institutional Strategy for the Commission on Integrity, created in 2008 with the support of the Governance and Civil Society Team of UNDP-Iraq, includes preventive objectives, with relevant preventive sub-goals.  This Institutional Strategy might be considered as the basis for a national anti-corruption strategy, and already serves to guide the work of the COI, Iraq’s primary preventive agency.  Relevant to this preventive work, the COI's Institutional Strategy includes: 
“(2) promoting a national culture of integrity and transparency;

Goal 1:  Develop and introduce curriculum at schools and universities

Goal 2:  Form effective partnerships with civil society, including NGOs

Goal 3:  Organize educational campaigns through the use of all forms of media

(3) ensuring the full disclosure of the financial assets of designated public servants;

Goal 1:  Formulate documentation for government officials to list their financial assets

Goal 2:  Publicize and circulate the financial assets to all governmental agencies

Goal 3:  Create and regularly update a database with information related to financial assets

Goal 4:  Strengthen financial asset disclosure legislation

(4) providing rules of conduct for all public servants;

Goal 1:  Organize educational seminars and symposia that explain the implications of rules of conduct for public servants and encourages them to adhere to such rules voluntarily

Goal 2:  Prepare and publicize specific codes of conduct to the relevant public servants

Goal 3:  Encourage IG offices to monitor the adherence to the codes of conduct

(5) providing inputs for the amendment of existing legislation or the creation of new legislation that minimizes the phenomenon of corruption.
Goal 1:  Prepare recommendations to amend laws that prevent CoI fulfilling its mandate



Goal 2:  Propose new bills that would combat corruption



Goal 3:  Recruit qualified legal staff and train existing legal staff in legal drafting



Goal 4:  Utilize legal expertise from universities and other entities

Goal 5:  Provide access to all national and international legal experiences and laws.”
Relevant to the implementation of this strategy, the preventive powers of the COI contained in its governing law, CPA Order 55, include the development and implementation of a financial disclosure system for public officials, the development of codes of conduct for government officials, the preparation of preventive anti-corruption legislation and its submission to the legislature, the conduct of anti-corruption education and public awareness campaigns, and the development of anti-corruption preventive programs for inclusion in the national school curriculum.  As noted in more detail above, the BSA and IGs also have their own audit-based preventive strategies and activities, which will not be re-summarized here.
Beyond these COI, BSA, and IG strategies and competencies, Iraq has other preventive policies and programs in place.  For example, while the COI’s Department of Prevention is tasked with the development of codes of conduct, several other Iraqi ministries have independently adopted their own codes of conduct as part of the CSPI (Comprehensive Strategic Plan for Criminal Justice in Iraq) process supported by ISISC (International Institute for Higher Studies in Criminal Sciences) and UNODC.  In December 2006, an Iraqi Code of Judicial Conduct was established based on the draft code developed through the CSPI process.  In late 2006, the Iraqi Justice Minister also implemented a new Professional Code of Conduct for Prison Staff.  To enhance accountability and transparency, the Iraqi Ministry of Interior adopted a Code of Conduct for Police Officers based on the United Nations Code of Conduct for Law Enforcement Officials in 2006.  (See, e.g., G.A. Res. 34/1269 (1979).)  It is believed that several other Iraqi ministries have also independently adopted other codes of conduct, but this information has not been centrally collected and was not available at the time of the drafting of this report.
Article 36 of Iraq’s constitution also expressly recognizes the “freedom of expression, through all means” and the “freedom of press, printing, advertisement, media, and publication.”  In that regard, corruption has become a major topic of Iraq’s media, with a strong interest by Iraq’s populace in addressing the corruption issue.

Overall, however, Iraq is not yet in compliance with Article 5 of the UNCAC, and would benefit from the implementation of a comprehensive national preventive anti-corruption strategy, even though many individual components of such a strategy are already in existence.  Pursuant to Iraq’s firm commitment in the Baghdad Declaration to develop such a strategy, it is recommended that this UNCAC requirement be implemented in the near future. 
3.2 Article 9

Public procurement and management of public finances

“1. Each State Party shall, in accordance with the fundamental principles of its legal system, take the necessary steps to establish appropriate systems of procurement, based on transparency, competition and objective criteria in decision-making, that are effective, inter alia, in preventing corruption. Such systems, which may take into account appropriate threshold values in their application, shall address, inter alia:

“(a) The public distribution of information relating to procurement procedures and contracts, including information on invitations to tender and relevant or pertinent information on the award of contracts, allowing potential tenderers sufficient time to prepare and submit their tenders; 

“(b) The establishment, in advance, of conditions for participation, including selection and award criteria and tendering rules, and their publication;

“(c) The use of objective and predetermined criteria for public procurement

decisions, in order to facilitate the subsequent verification of the correct application of the rules or procedures;

“(d) An effective system of domestic review, including an effective system of appeal, to ensure legal recourse and remedies in the event that the rules or procedures established pursuant to this paragraph are not followed;

“(e) Where appropriate, measures to regulate matters regarding personnel responsible for procurement, such as declaration of interest in particular public procurements, screening procedures and training requirements. 

“2. Each State Party shall, in accordance with the fundamental principles of its legal system, take appropriate measures to promote transparency and accountability in the management of public finances. Such measures shall encompass, inter alia:

“(a) Procedures for the adoption of the national budget;

“(b) Timely reporting on revenue and expenditure;

“(c) A system of accounting and auditing standards and related oversight;

“(d) Effective and efficient systems of risk management and internal control; and

“(e) Where appropriate, corrective action in the case of failure to comply with the requirements established in this paragraph.”
a.
 Summary of the main requirements

In accordance with Article 9, paragraph 1, States Parties are required to establish systems of procurement based on transparency, competition and objective criteria in decision-making and which are also effective in preventing corruption, in accordance with the fundamental principles of their legal system.

Under paragraph 2, States Parties are required to take measures to promote transparency and accountability in the management of public finances, in accordance with the fundamental principles of their legal system.
b.
 Findings and observations of UNODC concerning Article 9
The nature, scope, and methodology of UNODC’s assessment of Iraq’s compliance with the UNCAC focused on the three anti-corruption agencies and a desktop review of relevant legislation.  It did not include a complete analysis of Iraq’s entire governmental structure, including its procurement and public finance expenditure systems.  Accordingly, this portion of the report provides only a partial picture of the actual situation.  A more thorough analysis will be required and is recommended as part of the overall assistance programme to be developed and implemented for Iraq.  

Nevertheless, it is plain that Iraq does have some systems in place to deal with anti-corruption issues related to public procurement and management of public finances.  Relevant to this report, the main anti-corruption agencies, in particular the BSA, have systems and powers in place to assist in the effective monitoring and auditing of public procurement and the management of public finance expenditure systems.  Specifically, the BSA, in Article 2(1) of Law No. 6 of 1990, was empowered to examine and audit all public expenditure transactions, including procurement, and to audit the “suitability of the procedures adopted” to manage public procurement and expenditure operations.  
Similarly, pursuant to Section 5(8) and (10) of CPA Order 57, the Inspector Generals are empowered and directed to conduct a “review of legislation, rules, regulations, policies, procedures, and transactions” of all activities of their respective ministries, including public procurement and management of public expenditures, and to issue recommendations of “remedial actions” to rectify any deficiencies in such public procurement measures.
In October 2006, Iraq also created the Committee of Financial Experts (COFE) to exercise oversight over petroleum revenues, the Government of Iraq’s primary source of income.    Overall, however, the UN’s International Advisory and Monitoring Board (IAMB) for Iraq, established in 2003 as an external auditing agency for the Development Fund for Iraq, has concluded that Iraq’s basic administrative procedures are outdated and ineffective and that the controls governing public finances require strengthening.  (2008 Third IAMB Interim Report.)  

However, there are positive developments anticipated in the future. Iraq has recognized that this area remains a weakness in its governmental structures and, in paragraph 9 of the Baghdad Declaration, Iraq pledged to “review existing legal powers of relevant institutions, with a view to ensuring that weaknesses in the governance structures, financial administrations, and performance management systems of public sector agencies are properly identified, respective improvements are recommended and related corrective actions are taken, including disciplinary sanctions, management reforms, and other remedies.” Though not yet implemented the U.S. Government is also assisting Iraq in developing of a computerized financial management tool, the Iraqi Financial Information System (FMIS), which is hoped to significantly increase Iraq’s ability to comply with the financial management requirements of UNCAC Article 9.  (SIGIR Report 07-007.)  
However, taken together, and admittedly based on incomplete information, it appears that Iraq is only in partial compliance with Article 9 of the UNCAC.

3.3 Article 15

 Bribery of national public officials

“Each State Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences, when committed intentionally:

“(a) The promise, offering or giving, to a public official, directly or indirectly, of an undue advantage, for the official himself or herself or another person or entity, in order that the official act or refrain from acting in the exercise of his or her official duties;

“(b) The solicitation or acceptance by a public official, directly or indirectly, of an undue advantage, for the official himself or herself or another person or entity, in order that the official act or refrain from acting in the exercise of his or her official duties.”

a.
 Summary of the main requirements

In accordance with Article 15, States Parties must establish two offences: active and passive bribery of national public officials: 

States Parties must establish as a criminal offence, when committed intentionally, the promise, offering or giving to a public official, directly or indirectly, of an undue advantage, for the official himself or herself or another person or entity, in order that the official act or refrain from acting in the exercise of his or her official duties (art. 15, subparagraph (a))
. The required elements of this offence are those of promising, offering or actually giving something to a public official. The offence must cover instances where no gift or other tangible item is offered. Thus, an undue advantage may be something tangible or intangible, whether pecuniary or non-pecuniary. The undue advantage does not have to be given immediately or directly to a public official of the State. It may be promised, offered or given directly or indirectly. A gift, concession or other advantage may be given to some other person, such as a relative or political organization. Some national legislation might cover the promise and offer under provisions regarding the attempt to commit bribery. When this is not the case, it will be necessary to specifically cover promising (which implies an agreement between the bribe giver and the bribe taker) and offering (which does not imply the agreement of the prospective bribe taker). The undue advantage or bribe must be linked to the official’s duties.

States Parties must also establish as a criminal offence, when committed intentionally, the solicitation or acceptance by a public official, directly or indirectly, of an undue advantage, for the official himself or herself or another person or entity, in order that the official act or refrain from acting in the exercise of his or her official duties (art.15, subpara. (b)). This offence is the passive version of the first offence. The required elements are soliciting or accepting the bribe. The link with the influence on official conduct must also be established. As with the previous offence, the undue advantage may be for the official or some other person or entity. The solicitation or acceptance must be by the public official or through an intermediary, that is, directly or indirectly. The mental or subjective element is only that of intending to solicit or accept the undue advantage for the purpose of altering one’s conduct in the course of official duties
.  

b.
 Findings and observations of UNODC concerning Article 15

Preliminarily, it should be noted that, for all criminalization purposes, Iraq has a very broad definition of public officials that is in full compliance with the definitional requirements of UNCAC Article 2(a), and includes a broad range of officials performing public functions.

In Article 19(2) of its Penal Code, Iraq defines a public official as:  “Any official, employee or worker who is entrusted with a public task in the service of the government or its official or semi-official agencies belonging to it or placed under its control.  This includes the Prime Minister, his deputies and ministers and the members of representative, administrative and municipal councils.  It also includes arbitrators, experts, creditors, agents (corporate representatives), official receivers, sequesters, members of boards of directors, directors and employees of foundations, companies, corporations, organizations and institutions in which the government or any of its official or semi-official agencies has a financial interest in any capacity whatsoever.  In general, he is any person who works in the public service either paid or unpaid.  When a criminal act is committed by a public official in any of the capacities set out in this sub-paragraph, then the fact that he is no longer carrying out his employment, service or work does not prevent the provision of this Code being applied in respect of that public official.”

Relevant to UNCAC Article 15, this broad definition of a public official applies to bribery offenses.

1.
Active Bribery

Iraq fully criminalizes the active bribery of public officials, i.e. the offering of bribes.   In particular, Article 310 of the Penal Code penalizes “any person who gives, offers or promises a public official or agent anything stipulated in Paragraph 308 [i.e. any “gift, benefit, privilege or promise”].
Iraq also has enhanced penalties for active bribery that damages the national interest or benefits enemy forces.  These provisions are particularly relevant in the current environment in Iraq, where AOGs (Armed Opposition Groups) are heavily involved in public official corruption.  Specifically, Article 167(2)(a) criminalizes anyone  “who gives, promises or offers money or some other gain with intent to commit an act that is harmful to the national interest . . .”  (See also Article 167(2)(b) covering “intermediaries” in such acts.)   Article 313 also covers failed attempts at bribes, criminalizing situations where a person “offers a bribe to a public official or agent and he does not accept it.”
2.
Passive Bribery
Iraq fully criminalizes passive bribery of public officials, i.e. the acceptance of bribes.  Article 307(1) covers “any public official or agent who seeks or accepts for himself or for another a gift, benefit, honour or promise thereof to carry out any duty of his employment or to refrain from doing so or to contravene such duty.”  Pursuant to Article 308, Iraq also criminalizes the conduct of a public official who “seeks or receives for himself or for another a gift, benefit, privilege or promise thereof to carry out or refrain from carrying out an act that does not fall within the duties of his office but he claims or considers that such act was carried out in error.”  

Article 309 also covers situations where the public official never “intended to carry out such act or refrain from doing so or contravene the duties of his office,” but nevertheless accepted the bribe   Similarly, Article 312 covers “any person who seeks or receives a gift, benefit or privilege believing it to be a bribe for a public official or agent with the intent to keep it for himself,” as well as “any person who receives or accepts such gift, benefit or privilege while being aware of its purposes even though the public official or agent has not already specified or become aware of it . . .”
Under Article 167, Iraq also imposes a “life sentence” for public officials “who seeks for himself or for another or receives or takes money or any other gain or a promise thereof even though it is through a foreign country or a person who works on its behalf with intent to commit an act, which he knows will, by its nature, damage the national interest.”  Based on these provisions of law, it appears that Iraq fully criminalizes passive bribery of public officials.
3.
Conclusion

Iraq appears to be fully compliant with UNCAC Article 15.
3.4 Article 16

 Bribery of foreign public officials and officials of public international organizations

“1. Each State Party shall adopt such legislative and other measures as may be  necessary to establish as a criminal offence, when committed intentionally, the promise, offering or giving to a foreign public official or an official of a public international organization, directly or indirectly, of an undue advantage, for the
official himself or herself or another person or entity, in order that the official act or refrain from acting in the exercise of his or her official duties, in order to obtain or retain business or other undue advantage in relation to the conduct of international business.

 “2. Each State Party shall consider adopting such legislative and other measures as may be necessary to establish as a criminal offence, when committed intentionally, the solicitation or acceptance by a foreign public official or an official of a public international organization, directly or indirectly, of an undue advantage, for the official himself or herself or another person or entity, in order that the official act or refrain from acting in the exercise of his or her official duties.”

a.
Summary of the main requirements

Under Article 16, paragraph 1, States must establish as a criminal offence, when committed intentionally, the promise, offering or giving to a foreign public official or an official of a public international organization, directly or indirectly, of an undue advantage, for the official himself or herself or another person or entity, in order that the official act or refrain from acting in the exercise of his or her official duties, in order to obtain or retain business or other undue advantage in relation to the conduct of international business. Article 16 does not require that bribery of foreign public officials constitute an offence under the domestic law of the concerned foreign country.

Article 16, paragraph 2, requires that States Parties consider establishing as a criminal offence, when committed intentionally, the solicitation or acceptance by a foreign public official or an official of a public international organization, directly or indirectly, of an undue advantage, for the official himself or herself or another person or entity, in order that the official act or refrain from acting in the exercise of his or her official duties. This is the mirror provision of Article 15, subparagraph (b), which mandates the criminalization of passive bribery of national public officials.

b.
Findings and observations of UNODC concerning Article 16 

Iraq does not criminalize the bribery of international and foreign public officials and is not in compliance with UNCAC Article 16.
3.5 Article 17

 Embezzlement, misappropriation or other diversion of property by a public official

“Each State Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences, when committed intentionally, the embezzlement, misappropriation or other diversion by a public official for his or her benefit or for the benefit of another person or entity, of any property, public or private funds or securities or any other thing of value entrusted to the public official by virtue of his or her position.”

a.
Summary of the main requirements

States Parties must establish as criminal offences, when committed intentionally, the embezzlement, misappropriation or other diversion by a public official for his or her benefit or for the benefit of another person or entity, of any property, public or private funds or securities or any other thing of value entrusted to the public official by virtue of his or her position. The required elements of the offence are the embezzlement, misappropriation or other diversion
 by public officials of items of value entrusted to them by virtue of their position. The offence must cover instances where these acts are for the benefit of the public officials or another person or entity. The items of value include any property, public or private funds or securities or any other thing of value. This Article does not “require the prosecution of de minimis offences” (A/58/422/Add.1, para. 29).

b.
Findings and observations of UNODC concerning Article 17

Chapter Six, Section Two, of the Iraqi Penal Code has an extensive and comprehensive system in place that effectively covers embezzlement, misappropriation and diversion of property by public officials.

Specifically, Article 315 covers “any public official or agent who embezzles or conceals funds, goods, documents establishing legal rights or other things that come into his possession,” with life imprisonment for such actions by tax collectors and related financial officials.  Similarly, Article 316 covers “any public official or agent who exploits his position in order to obtain funds, goods or documents establishing legal rights or other things in which he is not entitled and which belong to the State or to an establishment or organization in which the state has a financial interest.”
Article 318 covers “any public official or agent who is entrusted with the supervision of a department belonging to an authority in which he is working or a transaction or case and who then maliciously harms or causes harm to that department in order to obtain some benefit for himself or another,” while Article 319 covers “any public official or agent who benefits directly or through the mediation of another from a transaction, contract or agreement, the preparation, assignment, implementation or supervision of which is in the hands of such public official or agent.”
Finally, Article 320 covers “any public official or agent who employs others to carry out the activities relating to his position and who retains for himself in whole or in part the wages or other recompense due to his employees or who employs slave labour and takes their wages for himself or who enters in a government register the names of fictitious or genuine persons who have not been engaged in those activities and retains their wages for himself or who pays such employees their wages at the government’s expense.”

Taken together, these provisions of law would appear to show full compliance by Iraq with UNCAC Article 17.
3.6 Article 23

Laundering of proceeds of crime
“1. Each State Party shall adopt, in accordance with fundamental principles of its domestic law, such legislative and other measures as may be necessary to establish as criminal offences, when committed intentionally:

“(a) (i) The conversion or transfer of property, knowing that such property is the proceeds of crime, for the purpose of concealing or disguising the illicit origin of the property or of helping any person who is involved in the commission of the predicate offence to evade the legal consequences of his or her action;

(ii) The concealment or disguise of the true nature, source, location, disposition, movement or ownership of or rights with respect to property, knowing that such property is the proceeds of crime;

“(b) Subject to the basic concepts of its legal system:

(i) The acquisition, possession or use of property, knowing, at the time of receipt, that such property is the proceeds of crime;

(ii) Participation in, association with or conspiracy to commit, attempts to commit and aiding, abetting, facilitating and counseling the commission of any of the offences established in accordance with this Article.

“2. For purposes of implementing or applying paragraph 1 of this Article:

“(a) Each State Party shall seek to apply paragraph 1 of this Article to the widest range of predicate offences;

“(b) Each State Party shall include as predicate offences at a minimum a comprehensive range of criminal offences established in accordance with this Convention;

“(c) For the purposes of subparagraph (b) above, predicate offences shall include offences committed both within and outside the jurisdiction of the State Party in question. However, offences committed outside the jurisdiction of a State Party shall constitute predicate offences only when the relevant conduct is a criminal offence under the domestic law of the State where it is committed and would be a criminal offence under the domestic law of the State Party implementing or applying this Article had it been committed there;

(d) Each State Party shall furnish copies of its laws that give effect to this Article and of any subsequent changes to such laws or a description thereof to the Secretary-General of the United Nations;

(e) If required by fundamental principles of the domestic law of a State Party, it may be provided that the offences set forth in paragraph 1 of this Article do not apply to the persons who committed the predicate offence.
a.
Summary of the main requirements

In accordance with Article 23, States Parties must establish the following offences as crimes:  

(a) Conversion or transfer of proceeds of crime (para. 1 (a) (i)); (b) Concealment or disguise of the nature, source, location, disposition, movement or ownership of proceeds of crime (para. 1 (a) (ii)).   
Subject to the basic concepts of their legal system, States must also criminalize: (a) Acquisition, possession or use of proceeds of crime (para. 1 (b) (i)); (b) Participation in, association with or conspiracy to commit, attempts to commit, and aiding, abetting, facilitating and counseling the commission of any of the offences mandated by Article 23 (para. 1 (b) (ii)).  States Parties must also apply these offences to proceeds generated by a wide range of predicate offences (para. 2 (a)-(c)).

b.
Findings and observations of UNODC concerning Article 23

Iraq has a comprehensive money-laundering law in place: the Anti-Money Laundering Law of 2004 (CPA Order 93).  While the bulk of this law involves the supervision and oversight of financial institutions, Section 2 criminalizes all acts of money-laundering, including the conversion, concealment, acquisition, possession, or use of the proceeds of crime.  Specifically, Section 2, Article 3 criminalizes:
“Whoever conducts or attempts to conduct a financial transaction that involves the proceeds of some form of unlawful activity knowing that the property involved is the proceeds of some form of unlawful activity knowing that the property involved is the proceeds of some form of unlawful activity, or whoever transports, transmits, or transfers a monetary instrument or funds that represent the proceeds of some form of unlawful activity knowing that the monetary instrument or funds represent the proceeds of some form of unlawful activity –

(a) With the intent to promote the carrying on of unlawful activity, to benefit from unlawful activity, or to protect from prosecution those who have engaged in unlawful activity; and 

(b) Knowing that the transaction is designed in whole or in part—

i. To conceal or disguise the nature, location, source, ownership, or control the proceeds of unlawful activity; or

ii. To avoid a transaction or other reporting requirement.”

As made plain by this provision of law, it covers all possible criminal predicate offences, and is without limit, i.e. it covers any “unlawful activity.”  Section 2, Article 4 of CPA Order 93 also imposes enhanced penalties for money-laundering linked to the financing of crime and terror.  In addition, Iraq, unlike most other Arab states, separately punishes both money-laundering and the predicate offence that gave rise to the proceeds.  (That is, punishment for self-laundering is allowed.)  
Additional anti-money laundering legislation is also contained in Article 4(2) of the Central Bank Law (CPA Order 56 of 2003), which authorizes the Central Bank of Iraq to “take whatever action it deems necessary to: (i) counter money laundering and terrorist financing . . .” It should also be noted that even the 1969 Penal Code, still in effect, has a provision of law that could arguably be used to punish some forms of money-laundering.  Article 460 criminalizes “any person who knowingly obtains, conceals or makes us of any goods [including money] acquired as a result of a felony or disposes of such goods in any way.”

While Iraq’s money-laundering legislative framework complies with the UNCAC, Iraq has not provided “copies of its laws that give effect to this Article and of any subsequent changes to such laws or a description thereof to the Secretary-General of the United Nations,” as required by UNCAC Article 23(d).

Iraq appears to be in full compliance with UNCAC Article 23, with the exception of the legal notification requirement of Article 23(d).

3.7 Article 25

 Obstruction of justice

“Each State Party shall adopt such legislative and other measures as may be necessary to establish as criminal offences, when committed intentionally:

“(a) The use of physical force, threats or intimidation or the promise, offering or giving of an undue advantage to induce false testimony or to interfere in the giving of testimony or the production of evidence in a proceeding in relation to the commission of offences established in accordance with this Convention;

“(b) The use of physical force, threats or intimidation to interfere with the exercise of official duties by a justice or law enforcement official in relation to the commission of offences established in accordance with this Convention. Nothing in this subparagraph shall prejudice the right of States Parties to have legislation that protects other categories of public official.”

a.
Summary of the main requirements

Under Article 25, States must criminalize the use of inducement, threats or force in order to interfere with witnesses and officials whose role would be to produce accurate evidence and testimony. The first offence relates to efforts to influence potential witnesses and others in a position to provide the authorities with relevant evidence. States Parties are required to criminalize the use of physical force, threats or intimidation or the promise, offering or giving of an undue advantage to induce false testimony or to interfere in the giving of testimony or the production of evidence in proceedings in relation to the commission of offences established in accordance with the Convention (art. 25(a)). The obligation is to criminalize the use both of corrupt means, such as bribery, and of coercive means, such as the use or threat of violence.

b.
Findings and observations of UNODC concerning Article 25(a) and (b)
Article 254 covers threats to witnesses and criminalizes “any person who forces or induces by any means a witness not to testify or to give false testimony.”  In turn, Article 253 covers inducements to witnesses to obstruct justice and criminalizes “any person who seeks, takes or receives a gift or promise thereof to give false testimony.”  
While Iraq has a broad range of criminal provisions regarding the use of physical force, threats or intimidation to interfere with the exercise of official duties by judges and law enforcement officials, its laws do not appear to directly cover the use of force upon judicial and law enforcement officials in order to obstruct justice, as required by UNCAC Article 25(b).

Generally, Article 229 criminalizes “any person who insults or threatens and official or other public employee or council or official body in the execution of their duties or as a consequence of those duties,” which would appear to cover threats of judicial and law enforcement officials.  Similarly, Article 230 covers “any person who assaults an official or other public employee or who makes an attack upon a council or official body during the execution of their duties or as a consequence of their duties” and Article 231 covers “any person who willfully prevents an official or public employee from carrying out his duties.”

More specifically, Article 233 criminalizes “any official or public employee who intercedes with a judge, magistrate or court either on behalf of the accused or against him.”  Relatedly, Article 234 criminalizes “any judge or magistrate who issues a judgement that is found to be unjust and the result of prior intercession” with him.” Article 235 criminalizes “any person who publishes any matter, which, by its nature, will influence a judge or magistrate entrusted with the judgement of cases.”  (In interpreting this provision of law, it must be recalled that ‘publication’ has a broad meaning in Iraqi law, covering “acts, gestures, or movements,” “spoken or shouted remarks,” and most other forms of communication.)  Article 365 also criminalizes “any person who infringes or attempts to infringe with the use of force, violence, intimidation or menaces or by any other illegal means the right of a public official or agent to carry out his employment.”
Overall, therefore, Iraq appears to be only in partial compliance with UNCAC Article 25.

3.8 Article 44
 Extradition

“1. This Article shall apply to the offences established in accordance with this convention where the person who is the subject of the request for extradition is present in the territory of the requested State Party, provided that the offence for which extradition is sought is punishable under the domestic law of both the requesting State Party and the requested State Party.

“2. Notwithstanding the provisions of paragraph 1 of this Article, a State Party whose law so permits may grant the extradition of a person for any of the offences covered by this Convention that are not punishable under its own domestic law.

“3. If the request for extradition includes several separate offences, at least one of which is extraditable under this Article and some of which are not extraditable by reason of their period of imprisonment but are related to offences established in accordance with this Convention, the requested State Party may apply this Article also in respect of those

offences.

“4. Each of the offences to which this Article applies shall be deemed to be included as an extraditable offence in any extradition treaty existing between States Parties. States Parties undertake to include such offences as extraditable offences in every extradition treaty to be concluded between them. A State Party whose law so permits, in case it uses this Convention as the basis for extradition, shall not consider any of the offences established in accordance with this Convention to be a political offence.

“5. If a State Party that makes extradition conditional on the existence of a treaty receives a request for extradition from another State Party with which it has no extradition treaty, it may consider this Convention the legal basis for extradition in respect of any offence to which this Article applies.

“6. A State Party that makes extradition conditional on the existence of a treaty shall:

“(a) At the time of deposit of its instrument of ratification, acceptance or approval of or accession to this Convention, inform the Secretary-General of the United Nations whether it will take this Convention as the legal basis for cooperation on extradition with other States Parties to this Convention; and

“(b) If it does not take this Convention as the legal basis for cooperation on extradition, seek, where appropriate, to conclude treaties on extradition with other States Parties to this Convention in order to implement this Article.

“7. States Parties that do not make extradition conditional on the existence of a treaty shall recognize offences to which this Article applies as extraditable offences between themselves.

“8. Extradition shall be subject to the conditions provided for by the domestic law of the requested State Party or by applicable extradition treaties, including, inter alia, conditions in relation to the minimum penalty requirement for extradition and the grounds upon which the requested State Party may refuse extradition.

“9. States Parties shall, subject to their domestic law, endeavour to expedite extradition procedures and to simplify evidentiary requirements relating thereto in respect of any offence to which this Article applies. 

“10. Subject to the provisions of its domestic law and its extradition treaties, the requested State Party may, upon being satisfied that the circumstances so warrant and are urgent and at the request of the requesting State Party, take a person whose extradition is sought and who is present in its territory into custody or take other appropriate measures to ensure his or her presence at extradition proceedings.

“11. A State Party in whose territory an alleged offender is found, if it does not extradite such person in respect of an offence to which this Article applies solely on the ground that he or she is one of its nationals, shall, at the request of the State Party seeking extradition, be obliged to submit the case without undue delay to its competent authorities for the purpose of prosecution. Those authorities shall take their decision and conduct their proceedings in the same manner as in the case of any other offence of a grave nature under the domestic law of that State Party. The States Parties concerned shall cooperate with each other, in particular on procedural and evidentiary aspects, to ensure the efficiency of such prosecution.

12. Whenever a State Party is permitted under its domestic law to extradite or otherwise surrender one of its nationals only upon the condition that the person will be returned to that State Party to serve the sentence imposed as a result of the trial or proceedings for which the extradition or surrender of the person was sought and that State Party and the State Party seeking the extradition of the person agree with this option and other terms that they may deem appropriate, such conditional extradition or surrender shall be sufficient to discharge the obligation set forth in paragraph 11 of this Article. 

13. If extradition, sought for purposes of enforcing a sentence, is refused because the person sought is a national of the requested State Party, the requested State Party shall, if its domestic law so permits and in conformity with the requirements of such law, upon application of the requesting State Party, consider the enforcement of the sentence imposed under the domestic law of the requesting State Party or the remainder thereof.

14. Any person regarding whom proceedings are being carried out in connection with any of the offences to which this Article applies shall be guaranteed fair treatment at all stages of the proceedings, including enjoyment of all the rights and guarantees provided by the domestic law of the State Party in the territory of which that person is present.

15. Nothing in this Convention shall be interpreted as imposing an obligation

to extradite if the requested State Party has substantial grounds for believing that the request has been made for the purpose of prosecuting or punishing a person on account of that person’s sex, race, religion, nationality, ethnic origin or political opinions or that compliance with the request would cause prejudice to that person’s position for any one of these reasons.

16. States Parties may not refuse a request for extradition on the sole ground that the offence is also considered to involve fiscal matters.

17. Before refusing extradition, the requested State Party shall, where appropriate, consult with the requesting State Party to provide it with ample opportunity to present its opinions and to provide information relevant to its allegation.

18. States Parties shall seek to conclude bilateral and multilateral agreements or arrangements to carry out or to enhance the effectiveness of extradition.
a.
Summary of main requirements

States Parties must ensure that offences established in accordance with the Convention are deemed extraditable offences, provided dual criminality is fulfilled (art. 44, para. 1).  If their domestic law allows it, States Parties may grant extradition for corruption offences even without dual criminality (art. 44, para. 2).  If States Parties use the Convention as a basis for extradition, they will not consider corruption offences as political offences (art. 44, para. 4).

States Parties that require a treaty basis for extradition: (a) May consider the Convention as the legal basis for extradition to another State Party regarding corruption offences (art. 44, para. 5); (b) Must notify the Secretary-General of the United Nations on whether they will permit the Convention to be used as a basis for extradition to other States Parties (art. 44, para. 6 (a)); (c) Must seek to conclude treaties on extradition with other States Parties, if they do not use the Convention as the legal basis for extradition (art. 44, para. 6 (b)).

States Parties with a general statutory extradition scheme must ensure that the corruption offences are deemed extraditable (art. 44, para. 7).  A State Party must endeavour to expedite extradition procedures and simplify evidentiary requirements relating to corruption offences (art. 44, para. 9).  A State Party that denies an extradition request on the ground that the person is its national must submit the case for domestic prosecution. In doing so, it shall ensure that the decision to prosecute and any subsequent proceedings are conducted with the same diligence as a domestic offence of a grave nature and shall cooperate with the requesting State Party to ensure the efficiency of the prosecution (art. 44, para. 11). Legislation may be required if current law does not permit evidence obtained from foreign sources to be used in domestic proceedings.

States Parties can discharge their obligation to submit a case for prosecution pursuant to Article 44, paragraph 11, by temporary surrender (art. 44, para. 12). If States Parties deny extradition for enforcement of a sentence on grounds of nationality, they must consider enforcing the sentence imposed under the domestic law of the requesting State (art. 44, para. 13). States Parties must ensure fair treatment for persons facing extradition proceedings pursuant to Article 44, including enjoyment of all rights and guarantees provided by their domestic law (art. 44, para. 14). Legislation may be required if no specific domestic extradition procedures are provided for. States Parties may not refuse extradition on the ground that the offence also involves fiscal matters (art. 44, para. 16). Legislation may be required.  Prior to refusing extradition, a requested State Party must, where appropriate, consult with the requesting State Party to provide it with the opportunity to present information and views on the matter (art. 44, para. 17). 
b.
Findings and observations of UNODC concerning Article 44

Relevant to UNCAC Article 44(2), Article 357(A)(1) of Iraq’s Law on Criminal Procedure makes clear that dual criminality is required in order for Iraq to fulfil an extradition request, with such extraditions allowed only where the relevant offence carries “a prison sentence of not less than two years under the laws . . . of the Iraqi Republic.”  However, as noted elsewhere in this report, Iraq has criminalized the majority of the offences mandated by the UNCAC, making this dual criminality issue less of a burden to extraditing individuals on corruption-based offences.

Iraq is not yet in full compliance with UNCAC Article 44(4), as Iraq has not enacted legislation that allows for extradition of corruption offences when they are considered political offences.  Instead, Article 358(1) of Iraq’s Law on Criminal Procedure bars extradition of any offence viewed as a “political or military offence under Iraqi law” and Article 21(1) mandates that any criminal offence can be a political offence if “committed with a political motive.”
  
Iraq has not notified the Secretary-General of the United Nations whether or not it is willing to use the UNCAC as a basis for extradition, contrary to UNCAC Article 44(6)(a).  (As a practical matter, it appears that no State Party has yet attempted to use the UNCAC as a basis for extraditing someone from Iraq.)

Article 358(4) of Iraq’s Law on Criminal Procedure bars the extradition of anyone with “Iraqi nationality.”  However, Iraq has not implemented an express procedure which would, on practical basis, ensure that Iraqi citizens could be prosecuted within Iraq using evidence obtained by foreign governments, when extradition is refused, as required by UNCAC Article 44(11).  On the other hand, Article 353(c) mandates that foreign-obtained evidence that is received pursuant to a request to the foreign state by “Iraqi judicial officials” is given the “same legal effect” as if it had been obtained through “the judicial authorities in Iraq.”  In this sense, it does appear possible to use foreign evidence to try an Iraqi national inside Iraq for corruption-related offences committed abroad.

Overall, Iraq appears to be in partial compliance with UNCAC Article 44.

3.9 Article 46

For the purposes of this report, the analysis will follow the approach of the pilot review programme and focus on implementation of Articles (9) and (13) of Article 46.  However, a general discussion of mutual legal assistance efforts will also be included as an introduction.
Mutual legal assistance

“1. States Parties shall afford one another the widest measure of mutual legal assistance in investigations, prosecutions and judicial proceedings in relation to the offences covered by this Convention.

“…”

 “9. (a) A requested State Party, in responding to a request for assistance pursuant to this Article in the absence of dual criminality, shall take into account the purposes of this Convention, as set forth in Article 1;

“(b) States Parties may decline to render assistance pursuant to this Article on the ground of absence of dual criminality. However, a requested State Party shall, where consistent with the basic concepts of its legal system, render assistance that does not involve coercive action. Such assistance may be refused when requests involve matters of a de minimis nature or matters for which the cooperation or assistance sought is available under other provisions of this Convention;

“(c) Each State Party may consider adopting such measures as may be necessary to enable it to provide a wider scope of assistance pursuant to this Article in the absence of dual criminality.

 “…”.

“13. Each State Party shall designate a central authority that shall have the responsibility and power to receive requests for mutual legal assistance and either to execute them or to transmit them to the competent authorities for execution. Where a State Party has a special region or territory with a separate system of mutual legal assistance, it may designate a distinct central authority that shall have the same function for that region or territory. Central authorities shall ensure the speedy and proper execution or transmission of the requests received. Where the central Authority transmits the request to a competent authority for execution, it shall encourage the speedy and proper execution of the request by the competent authority. The Secretary-General of the United Nations shall be notified of the central authority designated for this purpose at the time each State Party deposits its instrument of ratification, acceptance or approval of or accession to this Convention. Requests for mutual legal assistance and any communication related thereto shall be transmitted to the central authorities designated by the States Parties. This requirement shall be without prejudice to the right of a State Party to require that such requests and communications be addressed to it through diplomatic channels and, in urgent circumstances, where the States Parties agree, through the International Criminal Police Organization, if possible.

“…”

a.
Summary of the main requirements

The Convention against Corruption requires States Parties: (a) To ensure the widest measure of mutual legal assistance for the purposes listed in Article 46, paragraph 3, in investigations, prosecutions, judicial proceedings and asset confiscation and recovery in relation to corruption offences (art. 46, para. 1); (b) To provide for mutual legal assistance in investigations, prosecutions and judicial proceedings in relation to offences for which a legal entity may be held liable under Article 26 (art. 46, para. 2); (c) To ensure that mutual legal assistance is not refused by it on the grounds of bank secrecy (art. 46, para. 8);  (d) To apply paragraphs 9 to 29 of Article 46 to govern the modalities of mutual legal assistance in the absence of a mutual legal assistance treaty with another State Party (art. 46, para. 7)
Article 46, paragraph 9, allows for the extension of mutual legal assistance in the absence of dual criminality, in pursuit of the goals of the Convention, including asset recovery. An important novelty is that States Parties are required to render assistance if non-coercive measures are involved, even when dual criminality is absent, where consistent with the basic concepts of their legal system (art. 46, para. 9 (b)). An example of such a measure even in the absence of dual criminality is the exchange of information regarding the offence of bribery of foreign officials or officials of international organizations, when such cooperation is essential to bring corrupt officials to justice (see the interpretative note contained in document A/58/422/Add.1, para. 26, relating to art. 16, para. 2, of the Convention). Further, the Convention invites States Parties to consider adopting measures as necessary to enable them to provide a wider scope of assistance pursuant to Article 46 even in the absence of dual criminality (art. 46, para. 9 (c)). States Parties need to review carefully existing laws, requirements and practice regarding dual criminality in mutual assistance. In some instances, new legislation may be required.
The UNCAC requires the designation of a central authority with the power to receive and execute or transmit mutual legal assistance requests to the competent authorities to handle it in each State Party. The competent authorities may be different at different stages of the proceedings for which mutual legal assistance is requested. Article 46, paras. 13 and 14 requires States Parties to notify the Secretary-General of the United Nations of their central authority designated for the purpose of Article 46, as well as of the language(s) acceptable to them in this regard. 
b.
Findings and observations of UNODC concerning Article 46 

1.
Introduction
Beyond the UNCAC, Iraq has bilateral agreements with many regional countries, including, but not limited to: (a) Egypt: Agreement on Mutual Aid and Judicial Cooperation (enacted by Law No. 194 of 1964); (b) Yemen: Treaty on the Extradition of Criminals (Law No. 45 of 1947); (c) Turkey: Agreement on Judicial and Legal Cooperation (Law No. 41 of 1990); and (d) the “Arab Agreement of Riyadh on Judicial Cooperation,” a regional mutual legal assistance mechanism that covers most Arab countries and allows for extradition.  More globally, Iraq has agreements with Britain, the U.S., Japan, Germany and Russia.  Iraq is also a member of Interpol.  Article 14 of the Anti-Money Laundering Act also has provisions authorizing the Money Laundering Reporting Office of the Central Bank to conduct mutual legal assistance activities on an administrative basis with regional Financial Intelligence Units and other similar bodies.  However, many Iraqi commentators have voiced concern that neighbouring countries were not honouring their bilateral treaties, and that the level of regional cooperation with Iraq for both corruption and non-corruption related matters was quite low. 

2.
UNCAC Article 46(9)

It is unclear whether Iraq allows non-coercive legal assistance without dual criminality.  However, it would appear that it does not.  Article 354(A) of the Law on Criminal Procedure authorizes mutual legal assistance only in cases where the cooperation “does not contravene the public regime in Iraq,” which would appear to require that the offence be a crime under Iraq’s criminal legislation.
3.
UNCAC Article 46(13)

Iraq has not notified the Secretary-General of the United Nations of the “central authority” designated to receive mutual assistance requests related to the UNCAC.  As a practical matter, many Iraqi commentators were also of the opinion that there is no current “central authority” functioning to coordinate international cooperation.  While Article 353 of the Law on Criminal Procedure mandates that requests for mutual legal assistance must be sent “through diplomatic channels to the Ministry of Justice,” there is also a Bureau on International Criminal Cooperation within the State Shura Council.  The CSPI (Comprehensive Strategic Plan for Criminal Justice in Iraq) process also determined that there is no current central authority, instead recommending that a multi-agency task force be formed for this purpose and placed within the Ministry of Justice.  Many Iraqi and international commentators confirmed that cooperation requests are being performed on an ad hoc basis by individual Iraqi ministries making their own requests.
4.
Conclusion

Iraq appears to not be in compliance with Article 46(9) and (13) of the UNCAC.
3.10 Article 52

 Prevention and detection of transfers of proceeds of crime

“1. Without prejudice to Article 14 of this Convention, each State Party shall take such measures as may be necessary, in accordance with its domestic law, to require financial institutions within its jurisdiction to verify the identity of customers, to take reasonable steps to determine the identity of beneficial owners of funds deposited into high-value accounts and to conduct enhanced scrutiny of accounts sought or maintained by or on behalf of individuals who are, or have been, entrusted with prominent public functions and their family members and close associates. Such enhanced scrutiny shall be reasonably designed to detect suspicious transactions for the purpose of reporting to competent authorities and should not be so construed as to discourage or prohibit financial institutions from doing business with any legitimate customer.

“2. In order to facilitate implementation of the measures provided for in paragraph 1 of this Article, each State Party, in accordance with its domestic law and inspired by relevant initiatives of regional, interregional and multilateral organizations against money-laundering, shall:

“(a) Issue advisories regarding the types of natural or legal person to whose accounts financial institutions within its jurisdiction will be expected to apply enhanced scrutiny, the types of accounts and transactions to which to pay particular attention and appropriate account-opening, maintenance and record-keeping measures to take concerning such accounts; and

 “(b) Where appropriate, notify financial institutions within its jurisdiction, at the request of another State Party or on its own initiative, of the identity of particular natural or legal persons to whose accounts such institutions will be expected to apply enhanced scrutiny, in addition to those whom the financial institutions may otherwise identify.

“3. In the context of paragraph 2 (a) of this Article, each State Party shall implement measures to ensure that its financial institutions maintain adequate records, over an appropriate period of time, of accounts and transactions involving the persons mentioned in paragraph 1 of this Article, which should, as a minimum, contain information relating to the identity of the customer as well as, as far as possible, of the beneficial owner.

“4. With the aim of preventing and detecting transfers of proceeds of offences established in accordance with this Convention, each State Party shall implement appropriate and effective measures to prevent, with the help of its regulatory and oversight bodies, the establishment of banks that have no physical presence and that are not affiliated with a regulated financial group. Moreover, States Parties may consider requiring their financial institutions to refuse to enter into or continue a correspondent banking relationship with such institutions and to guard against establishing relations with foreign financial institutions that permit their accounts to be used by banks that have no physical presence and that are not affiliated with a regulated financial group.

“5. Each State Party shall consider establishing, in accordance with its domestic law, effective financial disclosure systems for appropriate public officials and shall provide for appropriate sanctions for non-compliance. Each State Party shall also consider taking such measures as may be necessary to permit its competent authorities to share that information with the competent authorities in other States Parties when necessary to investigate, claim and recover proceeds of offences established in accordance with this Convention.

“6. Each State Party shall consider taking such measures as may be necessary, in accordance with its domestic law, to require appropriate public officials having an interest in or signature or other authority over a financial account in a foreign country to report that relationship to appropriate authorities and to maintain appropriate records related to such accounts. Such measures shall also provide for appropriate sanctions for non-compliance.”
a.
Summary of the main requirements

Without prejudice to Article 14, States Parties are required to take necessary measures, in accordance with their domestic law, to oblige financial institutions within their jurisdiction: (a) To verify the identity of customers; (b) To take reasonable steps to determine the identity of beneficial owners of funds deposited into high-value accounts; and (c) To conduct enhanced scrutiny of accounts sought or maintained by or on behalf of individuals who are, or have been, entrusted with prominent public functions and their family members and close associates. These provisions must be seen in the context of the more general regulatory and supervisory regime they must establish against money-laundering, in which customer identification, record-keeping and reporting requirements feature prominently

In order to facilitate implementation of these measures, States Parties, in accordance with their domestic law and inspired by relevant initiatives of regional, interregional and multilateral organizations against money-laundering, are required: (a) To issue advisories regarding the types of natural or legal person to whose accounts financial institutions within their jurisdiction will be expected to apply enhanced scrutiny; the types of accounts and transactions to which particular attention should be paid; and appropriate account-opening, maintenance and record-keeping measures to take concerning such accounts; (b) Where appropriate, to notify financial institutions within their jurisdiction, at the request of another State Party or on their own initiative, of the identity of particular natural or legal persons to whose accounts such institutions will be expected to apply enhanced scrutiny, in addition to those whom the financial institutions may otherwise identify; (c) Ensure that financial institutions maintain adequate records of accounts and transactions involving the persons mentioned in paragraph 1 of Article 52, including information on the identity of the customer and the beneficial owner; and (d) Prevent the establishment of banks that have no physical presence and that are not affiliated with a regulated financial group.

States Parties are also required to consider: (a) Establishing financial disclosure systems for appropriate public officials and appropriate sanctions for non-compliance; (b) Permitting their competent authorities to share that information with authorities in other States Parties when necessary to investigate, claim and recover proceeds of corruption offences; (c) Requiring appropriate public officials with an interest in or control over a financial account in a foreign country: (i) To report that relationship to appropriate authorities; (ii) To maintain appropriate records related to such accounts; (iii) To provide for sanctions for non-compliance. 

States Parties may also wish to consider requiring financial institutions to: (a) To refuse to enter into or continue a correspondent banking relationship with banks that have no physical presence and that are not affiliated with a regulated financial group; and (b) To guard against establishing relations with foreign financial institutions that permit their accounts to be used by banks that have no physical presence and that are not affiliated with a regulated financial group.

b.
Findings and observations of UNODC concerning Article 52

Iraq has a detailed legislative framework that covers the customer verification, advisory, and record-keeping requirements of UNCAC Article 52.  The primary relevant laws are the Anti-Money Laundering Act (CPA Order 93 of 2004), the Central Bank Law (CPA Order 56 of 2004), and the Banking Law (CPA Order 94 of 2004).

Article 15 of the 2004 Anti-Money Laundering Act contains a detailed “know your customer” verification system and provisions.  Specifically, Article 15 mandates that:

“1. Upon opening an account for a customer for any amount, or performing a transaction or series of potentially related transactions whose value is equal to or greater than 5 million Iraqi Dinars for a non account holder, whether an individual or legal person, the financial institution involved should obtain and record the customer’s: legal name and any other names used; correct permanent address including the full street address; telephone number, fax number, and e-mail address; date and place of birth; for a legal person, charter or other establishing document; nationality; occupation, public position held and/or name of employer; an official personal identification number or other unique identifier contained in an unexpired official document (e.g. passport, identification card, residence permit, driving license) that bears a photograph of the individual customer; type of account and nature of the banking relationship; and signature. The financial institution may determine the extent it uses these measures on a risk sensitive basis depending on the type of customer, business relationship or

transaction, but shall verify all information collected.

2. Where a financial institution is performing a transaction for a non account holder and the total value of the transaction or series of possibly related transactions is less than 5 million Iraqi Dinars, the financial institution need only collect and verify the customer’s name and address.

3. A financial institution that has reason to know of a suspicious transaction must collect the information described in paragraph 1 even if the amount involved does not exceed the threshold amount. 
4. The institution shall check the name of the customer against the list compiled by the CBI under Article 7.1.b of this law of individuals and institutions designated by the CBI for reporting to the Government of Iraq, and shall immediately report any matches to the relevant government body.

5. A financial institution shall take the action required by this article in retrospect, regarding any account established prior to the effective date of this Act, unless the financial institution reasonably believes that it knows the true identity of the customer.”
Article 16 of the Anti-Money Laundering Act also imposes detailed requirements for the identification of beneficial owners of funds, mandating that: “1. The financial institution shall require the customer to provide a written declaration of the owner of funds, if: a. the customer is clearly not the owner or, in the opinion of the financial institution and at its discretion, the ownership of funds is subject to doubt; or b. a cash transaction is effected for a sum greater than 10 million Iraqi Dinars. 2. The financial institution shall verify the identification information provided under this Article.”    
Beyond these measures, Article 17 and 18 imply still further verification requirements for high-risk specified transactions.  (Article 24 of the separate CPA Order 94--Banking Law of 2004 also requires banks to form Audit Committees which must conduct further verification activities.)
In addition, Articles 19 and 20 of the Anti-Money Laundering Act require banks to issue Suspicious Transaction Reports (STRs) and Cash Transaction Reports, with Article 21 providing detailed requirements for cross-border currency transactions.  Taken together, these requirements appear to be in compliance with the customer verification requirements of UNCAC Article 52(1).

Article 7(1)(b) also requires the Central Bank of Iraq to issue detailed advisories to financial institutions.  While legally sufficient to comply with advisory requirements of UNCAC Article 52(2), as a practical matter, many commentators have noted that the CBI does a good job in issuing anti-money laundering and terrorist financing advisories, but does not currently issue sufficient levels of corruption-related advisories, especially in the area of politically exposed persons (PEPs).

It should also be noted that there are two separate entities implementing the provisions of the Anti-Money Laundering Act.  First, the Money Laundering Report Office (MLRO) was established pursuant to Article 12 of the Anti-Money Laundering Act and serves as a sort of financial intelligence unit (FIU) within the Central Bank, though it has operational independence.  (Beyond the Anti-Money Laundering Act, the Central Bank Law (CPA Order 56 of 2004) also grants the Central Bank and its MLRO additional AML/CTF powers.).  There is also an Anti-Money Laundering Unit within the Ministry of Interior’s Economic Crimes Bureau.  As a practical matter, however, many commentators have noted that there is a lack of coordination between these two anti-money laundering agencies and anti-corruption bodies such as the CPI.
Beyond these measures, Article 22 of the Anti-Money Laundering Act imposes detailed obligations for banks and other financial institutions to make and retain transaction and banking records.  These provisions of law appear to be consistent with UNCAC Article 52(3).
Iraq does not allow the operation of shell banks in Iraq, as the licensing requirements of Article 5(2) of the Banking Law impose duties that would bar the licensing and operation of shell banks.  Iraq would therefore appear to comply with the provisions of UNCAC Article 52(4).
At least according to its legislation, Iraq also has a functioning asset disclosure system that, if implemented, would appear to comply with the provisions of UNCAC Article(5).  As discussed in more detail above, these are implemented by the laws governing the COI, CPA Order 55.  In particular, Sections 2(5), 4(6), 7, and Appendix A provide a detailed framework for such a system. 
Pursuant to Article (2)(5), persons covered by the financial disclosure regime, include “(a) [the now defunct] Governing Council members and their deputies; (b) Ministers and deputy ministers; (c) Governors; (d) Judges; (e) the Commissioner, and Deputy Commissioner and investigators of the Commission [on Public Integrity]; (f) Members of the National Legislature after the Transition; and (g) the Chief Executive of Iraq after the transition.” 
However, most commentators have indicated that this system is not fully implemented, and lacks a proper verification system, failing to fully meet the requirements of UNCAC Article 52(5).  However, it is hoped that the new provisions of the proposed draft law on the COI, and the regulations to be implemented pursuant to that law, will rectify the inadequacies of the current law and its implementation.
Overall, Iraq is in partial compliance with UNCAC Article 52.
3.11 
International cooperation in asset recovery:  Articles 53, 54, 55, and 57
 Article 53.  Measures for direct recovery of property

“Each State Party shall, in accordance with its domestic law:

“(a) Take such measures as may be necessary to permit another State Party to initiate civil action in its courts to establish title to or ownership of property acquired through the  commission of an offence established in accordance with this Convention;

“(b) Take such measures as may be necessary to permit its courts to order those who have committed offences established in accordance with this Convention to pay compensation or damages to another State Party that has been harmed by such offences; and

“(c) Take such measures as may be necessary to permit its courts or competent authorities, when having to decide on confiscation, to recognize another State Party’s claim as a legitimate owner of property acquired through the commission of an offence established in accordance with this Convention.”

Article 54. Mechanisms for recovery of property through international cooperation in confiscation

“1. Each State Party, in order to provide mutual legal assistance pursuant to Article 55 of this Convention with respect to property acquired through or involved in the commission of an offence established in accordance with this Convention, shall, in accordance with its domestic law:
“(a) Take such measures as may be necessary to permit its competent authorities to give effect to an order of confiscation issued by a court of another State Party;

“(b) Take such measures as may be necessary to permit its competent authorities, where they have jurisdiction, to order the confiscation of such property of foreign origin by adjudication of an offence of money laundering or such other offence as may be within its jurisdiction or by other procedures authorized under its domestic law; and

“(c) Consider taking such measures as may be necessary to allow confiscation of such property without a criminal conviction in cases in which the offender cannot be prosecuted by reason of death, flight or absence or in other appropriate cases.

“2. Each State Party, in order to provide mutual legal assistance upon a request made pursuant to paragraph 2 of Article 55 of this Convention, shall, in accordance with its domestic law:

“(a) Take such measures as may be necessary to permit its competent authorities to freeze or seize property upon a freezing or seizure order issued by a court or competent authority of a requesting State Party that provides a reasonable basis for the requested State Party to believe that there are sufficient grounds for taking such actions and that the property would eventually be subject to an order of confiscation for purposes of paragraph 1 (a) of this Article;

“(b) Take such measures as may be necessary to permit its competent authorities to freeze or seize property upon a request that provides a reasonable basis for the requested State Party to believe that there are sufficient grounds for taking such actions and that the property would eventually be subject to an order of confiscation for purposes of paragraph 1 (a) of this Article; and 

“(c) Consider taking additional measures to permit its competent authorities to preserve property for confiscation, such as on the basis of a foreign arrest or criminal charge related to the acquisition of such property.”
 Article 55. International cooperation for purposes of confiscation

“1. A State Party that has received a request from another State Party having jurisdiction over an offence established in accordance with this Convention for confiscation of proceeds of crime, property, equipment or other instrumentalities referred to in Article 31, paragraph 1, of this Convention situated in its territory shall, to the greatest extent possible within its domestic legal system:

“(a) Submit the request to its competent authorities for the purpose of obtaining an order of confiscation and, if such an order is granted, give effect to it; or

“(b) Submit to its competent authorities, with a view to giving effect to it to the extent requested, an order of confiscation issued by a court in the territory of the requesting State Party in accordance with Articles 31, paragraph 1, and 54, paragraph 1 (a), of this Convention insofar as it relates to proceeds of crime, property, equipment or other instrumentalities referred to in Article 31, paragraph 1, situated in the territory of the requested State Party.

“2. Following a request made by another State Party having jurisdiction over an offence established in accordance with this Convention, the requested State Party shall take measures to identify, trace and freeze or seize proceeds of crime, property, equipment or other instrumentalities referred to in Article 31, paragraph 1, of this Convention for the purpose of eventual confiscation to be ordered either by the requesting State Party or, pursuant to a request under paragraph 1 of this Article, by the requested State Party.

“3. The provisions of Article 46 of this Convention are applicable, mutatis mutandis, to this Article. In addition to the information specified in Article 46, paragraph 15, requests made pursuant to this Article shall contain:

“(a) In the case of a request pertaining to paragraph 1 (a) of this Article, a description of the property to be confiscated, including, to the extent possible, the location and, where relevant, the estimated value of the property and a statement of the facts relied upon by the requesting State Party sufficient to enable the requested State Party to seek the order

under its domestic law;

“(b) In the case of a request pertaining to paragraph 1 (b) of this Article, a legally admissible copy of an order of confiscation upon which the request is based issued by the requesting State Party, a statement of the facts and information as to the extent to which execution of the order is requested, a statement specifying the measures taken by the requesting State Party to provide adequate notification to bona fide third parties

and to ensure due process and a statement that the confiscation order is

final;

“(c) In the case of a request pertaining to paragraph 2 of this Article, a statement of the facts relied upon by the requesting State Party and a description of the actions requested and, where available, a legally admissible copy of an order on which the request is based.

“4. The decisions or actions provided for in paragraphs 1 and 2 of this Article shall be taken by the requested State Party in accordance with and subject to the provisions of its domestic law and its procedural rules or any bilateral or multilateral agreement or arrangement to which it may be bound in relation to the requesting State Party.

“5. Each State Party shall furnish copies of its laws and regulations that give effect to this Article and of any subsequent changes to such laws and regulations or a description thereof to the Secretary-General of the United Nations.

“6. If a State Party elects to make the taking of the measures referred to in paragraphs 1 and 2 of this Article conditional on the existence of a relevant treaty, that State Party shall consider this Convention the necessary and sufficient treaty basis.

“7. Cooperation under this Article may also be refused or provisional measures lifted if the requested State Party does not receive sufficient and timely evidence or if the property is of a de minimis value.

“8. Before lifting any provisional measure taken pursuant to this Article, the requested State Party shall, wherever possible, give the requesting State Party an opportunity to present its reasons in favor of continuing the measure.

“9. The provisions of this Article shall not be construed as prejudicing the rights of bona fide third parties.”

 Article 57.  Return and disposal of assets

“1. Property confiscated by a State Party pursuant to Article 31 or 55 of this Convention shall be disposed of, including by return to its prior legitimate owners, pursuant to paragraph 3 of this Article, by that State Party in accordance with the provisions of this Convention and its domestic law.

“2. Each State Party shall adopt such legislative and other measures, in accordance with the fundamental principles of its domestic law, as may be necessary to enable its competent authorities to return confiscated property, when acting on the request made by another State Party, in accordance with this Convention, taking into account the rights of bona fide third parties.

“3. In accordance with Articles 46 and 55 of this Convention and paragraphs 1 and 2 of this Article, the requested State Party shall:

“(a) In the case of embezzlement of public funds or of laundering of embezzled public funds as referred to in Articles 17 and 23 of this Convention, when confiscation was executed in accordance with Article 55 and on the basis of a final judgment in the requesting State Party, a requirement that can be waived by the requested State Party, return the confiscated property to the requesting State Party;

“(b) In the case of proceeds of any other offence covered by this Convention, when the confiscation was executed in accordance with Article 55 of this Convention and on the basis of a final judgment in the requesting State Party, a requirement that can be waived by the requested State Party, return the confiscated property to the requesting State

Party, when the requesting State Party reasonably establishes its prior ownership

of such confiscated property to the requested State Party or when the requested State Party recognizes damage to the requesting State Party as a basis for returning the confiscated property;

“(c) In all other cases, give priority consideration to returning confiscated property to the requesting State Party, returning such property to its prior legitimate owners or compensating the victims of the crime.

“4. Where appropriate, unless States Parties decide otherwise, the requested State Party may deduct reasonable expenses incurred in investigations, prosecutions or judicial proceedings leading to the return of disposition of confiscated property pursuant to this Article.
“5. Where appropriate, States Parties may also give special consideration to concluding agreements on mutually acceptable arrangements, on a case-by-case basis, for the final disposal of confiscated property.

a.
Summary of main requirements

1.
Article 53

Article 53 requires States Parties: (a) To permit another State Party to initiate civil action in its courts to establish title to or ownership of property acquired through corruption offences (subpara. (a)); (b) To permit their courts to order corruption offenders to pay compensation or damages to another State Party that has been harmed by such offences (subpara. (b)); (c) To permit their courts or competent authorities, when having to decide on confiscation, to recognize another State Party’s claim as a legitimate owner of property acquired through the commission of a corruption offence (subpara. (c)). The implementation of these provisions may require legislation or amendments to civil procedures, or jurisdictional and administrative rules to ensure that there are no obstacles to these measures. Article 53 focuses on States Parties having a legal regime allowing another State Party to initiate civil litigation for asset recovery or to intervene or appear in domestic proceedings to enforce their claim for compensation.
2.
Article 54

States parties must:  (a) Permit their authorities to give effect to an order of confiscation issued

by a court of another State Party (art. 54, para. 1 (a)); (b) Permit their authorities to order the confiscation of such property of foreign origin by adjudication of money-laundering or other offences within their jurisdiction or by other procedures under domestic law (art. 54, para. 1 (b)); (c) Permit their competent authorities to freeze or seize property upon a freezing or seizure order issued by a competent authority of a requesting State Party concerning property eventually subject to confiscation (art. 54, para. 2 (a)); (d) Permit their competent authorities to freeze or seize property upon request when there are sufficient grounds for taking such actions regarding property eventually subject to confiscation (art. 54, para. 2 (b)).
3.
Article 55

Article 55 mandates that States Parties that receive from another State Party requests for confiscation

over corruption offences must, to the greatest extent possible, submit to their competent authorities either:

(a) The request to obtain an order of confiscation and give effect to it (art. 55, para. 1 (a)); or

(b) An order of confiscation issued by a court of the requesting State Party in accordance with Articles 31, paragraph 1, and 54, paragraph 1 (a), of the Convention insofar as it relates to proceeds of crime situated in their own territory, with a view to giving effect to it to the extent requested (art. 55, para. 1 (b)).  Upon a request by another State Party with jurisdiction over a corruption offence, States Parties must take measures to identify, trace and freeze or seize proceeds of crime, property, equipment or other instrumentalities (see art. 31, para. 1) for confiscation by the requesting State or by themselves (art. 55, para. 2).  States Parties must also apply the provisions of Article 46 of the Convention (Mutual legal assistance) to Article 55, mutatis mutandis. In the case of a request based on paragraphs 1 or 2 of Article 55, States Parties must provide for the modalities set out in paragraph 3 (a)-(c) of the Article in order to facilitate mutual legal assistance.
States Parties must also consider:

(a) Allowing confiscation of property of foreign origin by adjudication of money-laundering or other offences within their jurisdiction or by other procedures under domestic law without a criminal conviction, when the offender cannot be prosecuted by reason of death, flight or absence or in other appropriate cases (art. 54, para.1 (c)); and(b) Taking additional measures to permit their authorities to preserve property for confiscation, such as on the basis of a foreign arrest or criminal charge related to the acquisition of such property (art. 54, para. 2 (c)).

4.
Article 57

Article 57 mandates that States Parties should be able:

(a) To dispose of property confiscated under Articles 31 or 55 as provided in paragraph 3 of the Article, including by return to prior legitimate owners (para. 1); (b) To enable their authorities to return confiscated property upon the request of another State Party, in accordance with their fundamental legal principles and taking into account bona fide third party rights (para. 2); (c) In accordance with paragraphs 1 and 2 of the Article and Articles 46 and 55 of the Convention, to: (i) Return confiscated property to a requesting State Party, in cases of public fund embezzlement or laundering of embezzled funds (see arts. 17 and 23), when confiscation was properly executed (see art. 55) and on the basis of a final judgment in the requesting State (this judgment may be waived by the requested State) (para. 3 (a)); (ii) Return confiscated property to a requesting State Party, in cases of other corruption offences covered by the Convention, when confiscation was properly executed (see art. 55), on the basis of a final judgment in the requesting State (which may be waived by the requested State) and upon reasonable establishment of prior ownership by the requesting State or recognition of damage by the requested State (para. 3 (b)); (iii) In all other cases, give priority consideration to: a. Return of confiscated property to the requesting State; b. Return such property to its prior legitimate owners; c. Compensation of victims (para. 3 (c)).  States Parties may also consider the conclusion of agreements or arrangements for the final disposition of assets on a case-by-case basis (art. 57, para. 5).

b.
Findings and observations of UNODC concerning international asset recovery and Articles 53, 54, 55, and 57
Iraq does not have a significant history of international cooperation in the area of asset recovery, and 
this remains a much undeveloped area of law in practice, requiring revisions to Iraqi legislation, and technical assistance and other forms of support for implementation.  Nevertheless, there are currently existing provisions of Iraqi law that could be used to at least partially implement UNCAC Articles 53, 54, 55 and 57.

1.
Domestic Asset Recovery Law

In order to properly analyze Iraq’s institutional and legal ability to cooperate on asset recovery operations on an international level, Iraq’s domestic law on freezing, seizure, and confiscation must first be discussed to see what tools are available within Iraq’s legal system to allow such international cooperation.
  While some Iraqi commentators have argued that only the Anti-Money Laundering Act (CPA Order 93 of 2004) allows such freezing, seizure, and confiscation, this is incorrect.  To be sure, many provisions of Iraqi law have been used sparingly in recent times, and have been largely dormant.  Nevertheless, even if largely unimplemented, Iraq has a well-developed and reasonably comprehensive freezing, seizure, and confiscation legislative system, which can potentially be used in corruption cases subject to the UNCAC.
Part Three, Section Three (Seizure of Defendant’s Assets) of the Iraqi Law on Criminal Procedure has a detailed series of provisions of asset freezing, seizure, confiscation.  Specifically, Articles 183 to 186 hold that:

“Paragraph 183 

A.  
The examining magistrate and judge may seize the assets, whether movable or immovable, of the person accused of committing a felony. The seizure will include all assets transferred to him or which he has received as compensation. 

B.
Items which may be seized in accordance with the law may be seized if it is proven that they were obtained as a consequence of an offence. 

C.
The Court, when issuing a sentence in absentia against a person accused of an offence, must order seizure of assets if not previously seized previously.

“Paragraph 184

A.
The examining magistrate and judge must, based on a request from the public prosecutor or the appropriate administrative party, order precautionary seizure of assets immediately, if the action on which it is based forms an offence related to the external or internal security of the state or is an offence against the rights or property of the state, including assets considered to be public assets or those connected to public welfare. This will not be endorsed without a seizure order directly from the judicial authorities concerned, who will issue such an order if necessary even if a request has not been submitted to them. 

B.
In the circumstances indicated in sub-paragraph 184.A, it is permissible to request seizure of assets before a case has been lodged, when it is lodged, or at any stage of the criminal case, up to the point where a definitive verdict has been given. 

C.
All moveable and immovable assets of the defendant which are legally liable to seizure, are subject to seizure, whether in his possession and subject to his control or whether possession or control has been transferred to another party. The seizure includes all assets if the rights and damages resulting from the offence are unlimited. If they are, or subsequently become limited, a seizure order is issued, or amendment, which will guarantee that the state recovers the rights and damages to which it is entitled but no more. 

“Paragraph 185 
A. 
If the seizure is put in place before the complaint is lodged, the person who requested the seizure must lodge his complaint within 3 months of the decision to make the seizure. 

B. 
The accused whose assets have been seized, the person who holds the seized assets, land the person who claims rights over the seized assets, may challenge the decision of seizure with the judicial authority which issued it, within 8 days from the date of notification of the seizure order or from the date on which they became aware of it. 

C.   
If the party requesting the seizure does not submit the complaint against the person whose    assets have been seized within the period specified in sub-paragraph 185.A the seizure order is cancelled and all resulting legal effects are cancelled. 

D. 
If the complaint is submitted within the time limit specified in sub-paragraph 185.A the judicial authorities to whom the criminal case passes may decide to leave the seizure order in place or to amend it or to cancel it, depending on the facts of the case and the case which has been made against the seizure. 

“Paragraph 186 
A. 
The seizure in progress is considered, under the terms of paragraphs 183, 184 and 185, a precautionary seizure and remains in place during procedures to contest it; the assets seized and claims over them are administered under civil law so long as it does not conflict with the provisions of the paragraphs above. 

B. 
If the criminal case ends for any legal reason, before a judgment has been issued, the seizure remains current in accordance with the provisions of paragraphs 184 and 185, and the administrative party concerned must establish a legal case on the rights and damages covered by the criminal case within 3 months of notification of the end of the criminal case. In the case of failure to comply with this, the seizure order is cancelled and the seized property returned to its owner. 

C. 
If a verdict of guilty is issued against the defendant, the assets remain seized and are transferred to a state of implementational seizure once the judgment is definitive. 

D. 
If a verdict of not guilty or diminished responsibility is reached, or if an order is issued to release the defendant or throw out the complaint, once this decision is final the seizure is cancelled and the assets restored to the owner even if this is not stipulated in the court's ruling.” 

Part Six, Chapter 2 (The Handling of Impounded Goods) of the Iraqi Law on Criminal Procedure provides additional asset recovery tools.  Specifically, Articles 308 to 312 mandate that:

“Paragraph 308 

At any stage of the investigation or trial the examining magistrate or court judge has the right to issue a decision regarding documents, assets or impounded items, or items used to commit an offence or which were the object of an offence, in accordance with the provisions stipulated in the following paragraphs. 

“Paragraph 309
A. 
Weapons and other items subject to confiscation orders are to be handed over to the nearest police station, for the legal provisions to be applied, the value of any items sold being retained for the benefit of the Treasury. 

B. 
The provisions of sub-paragraph A apply to weapons and subject to confiscation orders before this law comes in force. 

“Paragraph 310 

Other impounded goods are to be handed over to the person holding them at the time they were impounded, unless they played a role in the offence, or were obtained as a result of the offence, in which case they are to be handed back the previous rightful owner. 

“Paragraph 311 

All assets transferred or exchanged and all assets acquired, either directly or indirectly through such transfers or exchanges are taken into account in the ruling. 

“Paragraph 312 

No decision to hand over goods can be implemented until it has become definitive, and no decision to destroy manuscript or printed materials can be implemented until the criminal proceedings are complete in respect of all the accused persons.”
Beyond the Law on Criminal Procedure, the Iraqi Penal Code separately authorizes confiscation.  Paragraph 101 of the Penal Code expressly authorizes the “confiscation” of items “that were acquired as a result of the offence and that were subsequently seized or that were intended to be used in the commission of the offence,” upon conviction.  Even prior to conviction, Article 117(1) authorizes limited non-conviction based forfeiture of “goods of which the manufacture, possession, acquisition, use, sale or advertisement for sale is considered an offence in itself.”  
Moreover, in corruption cases involving assistance to terrorism, Article 6 of the Anti-Terrorism Act (Law No. 13 of 2005) mandates that “all funds, seized items, and accessories used in the criminal act or in preparation for its execution shall be confiscated.”  This is particularly significant in that much of the diversion of Iraqi public funds through corruption is used to fund terrorism committed by sectarian militias and other forms of AOGs (Armed Opposition Groups).
Beyond these provisions of law, the Anti-Money Laundering Act imposes a detailed regime on offences related to both corruption by the previous regime and money-laundering.  Specifically, Article 6 mandates that:
“1. Criminal Finance. Any court, in imposing sentence on a person convicted of an offense in violation of Articles 3, 4, 5, Article 19.4, or Article 20.5 of this Act, if the violation was committed intending to, or knowing that the likely result would be to, aid another person in the commission of a crime, or aid another person in the evasion of prosecution for a crime already committed, shall order the person to be sentenced to forfeit to the Government of Iraq any property, real or personal, including but not limited to funds, involved in the offense, or any property traceable to the property, or any property gained as a result of the offense, without prejudicing the rights of bona fide third parties.

“2. Blocked Property.
a. Funds or other financial assets or economic resources (excluding real property, a claim for which falls within the jurisdiction of the Iraqi Property Claims Commission pursuant to CPA Regulation Number 8) that have been either removed from Iraq, or acquired, by Saddam Hussein or other senior officials of the former Iraqi regime and their immediate family members, including entities owned or controlled, directly or indirectly, by them or by persons acting on their behalf (“Ba’ath Party persons”) or at their direction that are within or hereafter come within Iraq, are blocked. Property that is blocked may not be transferred, paid, exported, withdrawn, or otherwise dealt in. The Minister of Finance, with the approval of the Council of Ministers, is authorized to confiscate property that is blocked pursuant to this Article 6.2 subject to a prior judicial, administrative, or arbitral lien or judgment issued by a court of competent jurisdiction, and subject to such rights of appeal as may be provided by law. All right, title, and interest in such confiscated blocked property shall promptly be transferred to the Development Fund for Iraq (DFI) or the successor to the DFI, if any. Should there be no successor to the DFI, such confiscated blocked property shall be transferred to the Ministry of Finance. Upon transfer to the DFI, its successor, or the Ministry of Finance (as appropriate), such confiscated blocked property shall be unblocked. Any transaction by an Iraqi or foreign person within Iraq that evades or avoids, has the purpose of evading or avoiding, or attempts to violate any of the prohibitions of this Article 6.2 is prohibited and shall constitute a money laundering violation under Article 3 of this Law. A person whose property is blocked pursuant to this Article 6.2 may appeal the action taken to the Financial Services Tribunal under Section 12 of the Central Bank of Iraq law.

b. For purposes of this Article, a person is considered to be “acting on behalf of” another to the extent that the person is authorized by formal or informal contract to take significant actions for the other or, whether there is an agreement or not, the person takes significant actions for the benefit of the other as if they were the agent of the other. This Article 6.2 applies to funds, financial assets, or other economic resources that between July 17, 1968 and April 16, 2003 were: (i) confiscated, seized, or expropriated by the Ba’athist Government of Iraq or Ba’ath Party persons for reasons other than legitimate governmental purposes such as taxation, customs, anti-narcotics activities or enforcement of criminal penalties; or (ii) expropriated as a result of opposition to the Ba’athist Government of Iraq, or as a result of ethnicity, religion, sect of the owners, or for purposes of ethnic cleansing. Property owned by the Government of Iraq and/or occupied by acting government ministers or other acting government officials pursuant to a transaction that is lawful and has a legitimate governmental purpose

(including reasonable compensation of governmental officials) shall not be subject to this Article 6.2.”
Taken together, these laws provide a robust domestic legal framework for issuing freezing, seizure, and confiscation orders.

2.
International Cooperation

There are also some provisions of Iraqi law that would at least arguably allow international cooperation in asset recovery within the meaning of Articles 53, 54, 55 and 57 of the UNCAC.  However, such cooperation has not occurred on a practical level and it remains unclear whether the current legal regime allows for international asset recovery.
(a)
Article 53
Article 10 of the Iraqi Law on Criminal Procedure expressly authorizes any “person who has suffered a direct material or ethical damage from any offence” with the “right to bring a civil case against the accused and the person responsible under civil law for the actions of the accused” as part of a criminal proceeding before the courts of Iraq.  Article 313(A) also allows the victim of a crime, including a corruption crime, to seek recovery of goods impounded in criminal proceedings through a “referral to the civil court.”  These laws could arguably be used to authorize international victims of corruption to seek civil asset recovery claims in Iraq’s criminal courts.  In addition, there is apparently nothing within the Civil Procedure Code (Law No. 83 of 1969) that expressly bars States Parties to the UNCAC from pursuing asset recovery claims in civil courts, though the law does not expressly authorize such actions.

On the other hand, numerous Iraqi and international commentators have noted that this has not occurred on a practical level and that further legislation and technical assistance will be required to effectively implement the requirements of UNCAC Article 53.


It therefore does not appear that Iraq is in compliance with UNCAC Article 53.



(b)
Article 54
There do not appear to be any mechanisms under Iraqi law to give effect to an order of freezing or confiscation issued by a court of another State Party, as required by UNCAC Article 54(1)(a) and 54(2).  However, as noted above, Iraq does have an extensive domestic asset recovery scheme, which might arguably allow for the confiscation of such goods using “procedures under domestic law,” pursuant to UNCAC Article 54(1)(b).  However, the state of the law in this regard is far from clear, and apparently has never been implemented on a practical basis.  

It therefore does not appear that Iraq is in compliance with UNCAC Article 54.




(c)
Article 55

Iraq also does not appear to have mechanisms to implement the international asset recovery cooperation provisions of UNCAC Article 55.  Specifically, Article 353 of the Law on Criminal Procedure, covering international cooperation, is expressly limited to investigative assistance, and would not appear to allow assistance in the areas of asset recovery of any nature.  As a practical matter, several Iraqi and international commentators have noted that this has not occurred in the past and will require additional legislation and technical assistance to implement.  Arguably, the very provisions of the UNCAC itself could be used as a basis for such international cooperation in the field of asset recovery.  (See UNCAC Article 46(3)(k).)  However, this remains an open question.  

Iraq has also failed to furnish copies of its laws and regulations regarding international cooperation for the purposes of confiscation and of any subsequent changes to such laws and regulations or a description thereof to the Secretary-General of the United Nations, as required by UNCAC Article 55(5).
It therefore does not appear that Iraq is in compliance with UNCAC Article 55.




(d)
Article 57

However, assuming Iraq did have procedures to implement UNCAC Articles 53, 54, and 55, Iraqi law would appear to allow for the distribution of confiscated goods to the victims of the corruption offences, as opposed to their retention by the Iraqi state, as mandated by UNCAC Article 57.
Specifically, as noted above, Articles 10 and 313 of the Law on Criminal Procedure allow for the victims of crimes to gain access to goods confiscated by the Iraqi Government.  However, this has not occurred on a practical matter on an international basis.

It therefore does not appear that Iraq is yet in compliance with UNCAC Article 57.

3. Conclusion
Notwithstanding these current gaps, Iraq has recently committed to expanding its efforts in international cooperation in asset recovery, promising in Article 6 of the Baghdad Declaration to “take concrete action toward the identification and recovery of stolen assets which are the product of corruption and looting, including previous regimes and establish vigorous measures to prevent future holding of stolen assets by perpetrators of corruption.”  Accordingly, positive efforts in this regard are expected in the future.
For now, however, Iraq does not yet appear to be in compliance with the international asset recovery provisions of UNCAC Articles 53, 54, 55 and 57.

4.
Conclusions and Recommendations
a.
Conclusions

1. Anti-Corruption Agencies
Consistent with the provisions of Articles 6 and 36 of the UNCAC, Iraq carries out its preventive and law enforcement anti-corruption actions through three agencies: the Commission on Integrity, the Board of Supreme Audit, and the Inspectors General.  Iraq’s anti-corruption activities also receive additional oversight from the Joint Anti-Corruption Council (JACC) within the Office of the Prime Minister and the Committee on Integrity within the Iraqi Parliament.

Overall, the legislative framework supporting these institutions appears to be broadly consistent with the requirements of Articles 6 and 36 of the UNCAC.  However, many commentators have voiced concern that the power of government ministers, under Article 136(b) of Law on Criminal Procedures, to bar the arrest and prosecution of their ministry officials accused of corruption, and the right of the Prime Minister to bar corruption investigations against any government minister, are not in compliance with the requirement of “necessary independence,” free of “undue influence” from the Government, mandated by UNCAC Articles 6(2) and 36.  
Most commentators have also noted that insufficient “training” and “resources,” within the meaning of UNCAC Articles 6(2) and 36, have been provided to the Iraqi anti-corruption agencies, negatively impacting their abilities to effectively accomplish their missions.  Iraq has also not yet informed “the Secretary-General of the United Nations of the name and address of the authority or authorities that may assist other States Parties in developing and implementing specific measures for the prevention of corruption,” in contravention of the requirements of UNCAC Article 6(3).
Iraq therefore appears to be in only partial compliance with UNCAC Articles 6 and 36.

2. Preventive Activities
As noted above, Iraq is in partial compliance with the provisions of UNCAC Article 6, in that it has established three anti-corruption agencies, each of whom has preventive responsibilities.  UNCAC Article 5 also mandates that Iraq should develop and implement effective preventive anti-corruption policies and practices.  Yet Iraq does not currently have a specific nationwide preventive anti-corruption policy.  It has, however, begun to implement numerous preventive practices, such as a financial disclosure system for public officials, the development of codes of conduct for government officials, the conduct of anti-corruption educational and public awareness campaigns, and the development of preventive programs for inclusion in the national school curriculum.  Many commentators have noted these activities have not been fully carried out and require additional technical assistance for their implementation.
Overall, Iraq is therefore only in partial compliance with UNCAC Article 5.

UNCAC Article 9 mandates the establishment of transparent procurement systems and management of public finances.  While the scope of this report did not include a detailed analysis of Iraq’s public finance system, several positive factors were noted, including a robust public auditing system for procurement and public finance matters in place via the work of the BSA and the IGs, and the recent establishment of a Committee of Finance Experts (COFE) to exercise oversight over petroleum revenues.  However, it has been noted by the United Nations International Advisory and Monitoring Board (IAMB) that Iraq’s controls governing public finances are incomplete and require strengthening.  
Iraq is therefore only in partial compliance with UNCAC Article 9.
3. Criminalization and Law Enforcement

UNCAC Article 15 mandates the criminalization of both active and passive bribery of national public officials.  Articles 167, 307, 308, 309, 310 and 312 of Iraq’s Penal Code contain a comprehensive anti-bribery scheme for both the active and passive bribery of such officials.  
Iraq is in compliance with UNCAC Article 15.  
However, Iraq has not yet criminalized either the active or the passive bribery of international and foreign public officials, as required by UNCAC Article 16.  (Such criminalization is required for active bribery, and optional for passive bribery, of international and foreign public officials.)  
Iraq is not in compliance with UNCAC Article 16.
UNCAC Article 17 requires States Parties such as Iraq to criminalize the embezzlement, misappropriation or other diversion by a public official of items of value entrusted to them by virtue of their position.  Articles 315, 316, 318, and 319 of Iraq’s Penal Code fully criminalize such activities.  
Iraq is in compliance with UNCAC Article 17.
UNCAC Article 23 requires the criminalization of money-laundering.  Through Iraq’s Anti-Money Laundering Act (CPA Order 93 of 2004), Article 2 of the Central Bank Law (CPA Order 56 of 2003), and Article 460 of the Penal Code, Iraq fully criminalizes all money-laundering activities.  
Iraq is in compliance with UNCAC Article 23.

UNCAC Article 25 requires the criminalization of obstruction of justice through either corrupt means, such as bribery, and of coercive means, such as the use, or threat of, violence against witnesses.  It also requires criminalization of the obstruction of justice through coercive means against judges and law enforcement officials.  (The corruption of judges and law enforcement officials by bribery already being covered by the provisions of UNCAC Article 15.)  
Iraq expressly criminalizes the obstruction of justice by corrupting or coercing witnesses through Articles 253 and 254 of its Penal Code.  Iraq also generally criminalizes the use, or threatening of, violence against judges and law enforcement officials via Articles 229, 230, 233, 233, 234, 235, 253 and 265 of the Penal Code.  However, Iraq does not specifically criminalize the use of coercion against such judges and law enforcement officials for the purpose of obstructing justice.  
Iraq is therefore only in partial compliance with UNCAC Article 25.  

(As noted above, Iraq has also established anti-corruption bodies to combat corruption through law enforcement, including the Commission on Integrity, Board of Supreme Audit, and Inspectors General, and that Iraq in partial compliance with UNCAC Article 36.)



4.
International Cooperation
UNCAC Article 44 requires Iraq to cooperate in a variety of ways regarding extradition for corruption offences.  Specifically, Articles 44(1) and 44(2) of the UNCAC requires a State Party to either allow extradition for corruption offences in an absence of dual criminality, or to fully criminalize all offences required by the UNCAC.  Iraq has to date fulfilled neither requirement.  (Instead, Article 357(A)(1) of Iraq’s Law on Criminal Procedure makes clear that dual criminality is required in order for Iraq to fulfil an extradition request, and, as noted elsewhere in this report, Iraq has not yet criminalized all offences mandated by Chapter III of the UNCAC.)  Nor has Iraq has enacted legislation that allows for extradition of corruption offences even when they are considered political offences, as mandated by UNCAC Article 44(4).  Instead, Article 358(1) of Iraq’s Law on Criminal Procedure bars extradition for any “political” offence, including corruption offences.  
Iraq has also not yet notified the Secretary-General of the United Nations whether or not it is willing to use the UNCAC as a basis for extradition, contrary to UNCAC Article 44(6)(a).  Finally, while Article 358(4) of Iraq’s Law on Criminal Procedure bars the extradition of anyone with “Iraqi nationality,”  Article 353(c) does allow for the use of foreign-obtained evidence, and it that sense it appears that Iraq complies with UNCAC Article 44(11)’s requirement that Iraq be capable of prosecuting individuals for corruption inside Iraq, if it refuses to extradite them.  
Overall, therefore, Iraq appears to be only in partial compliance with UNCAC Article 44.

UNCAC Articles 46(9) and 46(13) requires Iraq to consider providing international cooperation even in the absence of dual criminality, as well as to notify the Secretary-General of the central authority to be contacted to seek international cooperation in corruption cases.  Per Article 354(a) of the Iraqi Law on Criminal Procedure, it does not appear that Iraq allows international cooperation in the absence of dual criminality.  Iraq has also not notified the Secretary-General of the central authority for such requests.  (Moreover, it appears that Iraq does not currently have such a central authority for international criminal cooperation.)  
Iraq is therefore not in compliance with UNCAC Articles 46(9) and 46(14).
5.
Asset Recovery
UNCAC Articles 52 requires States Parties such as Iraq to, among other things, require its banks to take necessary measures to verify their customers and the source of their deposits, to issue advisories to its banks on those requiring additional scrutiny, ensure its banks keep adequate records, bar the operation of shell banks within Iraq, and to consider financial disclosure systems for its officials.  Iraq has a detailed customer verification system implemented by Articles 15, 16, 17, 18, 19, and 20 of its 2004 Anti-Money Laundering Act.  Pursuant to Article 7(1)(b) of this same Act, Iraq also issues detailed advisories to its banks.  (Though many commentators have noted that the Central Bank of Iraq does an admirable job issuing advisories in money-laundering and counter-terrorism financing matters, but requires improvement in the area of anti-corruption advisories.)  

Article 22 of the Anti-Money Laundering Act also implements a detailed records collection and retention regime for Iraq’s banks.   Article 5(2) of the Banking Law of 2004 (CPA Order 94) also bars the licensing of shell banks within Iraq.  Finally, Articles 2(5), 4(6), 7, and Appendix A of the Delegation of Authority Regarding the Iraq Commission on Public Integrity (CPA Order 55) implement a detailed financial disclosure system for Iraqi public officials.  (Though, as noted elsewhere in this report, many commentators have noted that this disclosure system has not been fully implemented and would benefit from improvement.)

Overall, Iraq is in compliance with UNCAC Article 52.
UNCAC Articles 53, 54, 55, and 57 contain a broad series of methodologies to be used to allow States Parties to cooperate in the area of international asset recovery.  Commendably, Iraq does have a robust and comprehensive domestic asset freezing, seizure, and confiscation system implemented by Articles 183-186 and 308-312 of the Iraqi Law on Criminal Procedure, Articles 101 and 117 of the Iraqi Penal Code, Article 6 of the Anti-Terrorism Act, and Article 6 of the Anti-Money Laundering Act.  (Though many commentators have noted that this domestic system is not implemented on a wide scale basis.)  On the international level, however, it appears that Iraq has yet to implement the asset recovery provisions of the UNCAC.
Specifically, Iraq does not appear to allow other States Parties to initiate civil actions in Iraq’s courts to recover stolen assets, in contravention of UNCAC Article 53.  Nor does Iraq appear to allow its courts to give effect to a foreign order of confiscation, as envisaged by UNCAC Article 54.  (However, it does appear that Iraq’s domestic confiscation scheme could be used to allow such orders to be issued by Iraq’s own courts, within the meaning of UNCAC Article 54(1)(b).)
Article 353 of the Iraqi Law on Criminal Procedure would also not appear to allow Iraq to cooperate internationally in the area of asset recovery, as mandated by UNCAC Articles 55 and 57, with such cooperation instead limited to investigative actions.  (Iraq’s own domestic confiscation system would, however, appear to allow the return of recovered stolen assets to victims, including victims from another State Party, pursuant to Articles 10 and 313 of the Iraqi Law on Criminal Proceedings.)  Iraq has also not yet furnished copies of its laws and regulations regarding international cooperation to the Secretary-General of the United Nations, as envisaged by UNCAC Article 55(5).

Overall, therefore, Iraq is not in compliance with UNCAC Articles 53, 54, 55 and 57.
b.
Recommendations

Iraq’s accession to the UNCAC, combined with the firm commitments made pursuant to the Baghdad Declaration, are strong first steps in Iraq’s fight against corruption and are to be commended as such.  As can be expected for a country in Iraq’s unique position, the way forward will nevertheless require substantial additional efforts and commitments by both Iraq and the international community.
To enhance the implementation necessary to accomplish Iraq’s goals in the field of anti-corruption, Iraq and the international community should consider several steps.  

(1) As earlier noted in section 1.2 of this report, this is only a preliminary analysis that was intentionally limited to reviewing anti-corruption agency implementing legislation and Iraq’s compliance with the fifteen articles covered in the UNCAC self-assessment checklist.  It was not designed to be a detailed gap analysis of existing laws and regulations, nor is it the final word on Iraq’s compliance with the UNCAC.  With that in mind, it is recommended that a detailed gap analysis of Iraq’s compliance with all of the UNCAC be undertaken as part of a comprehensive package of technical assistance to Iraq.

(2) Iraq should enhance its cooperation with the Conference of States Parties to the UNCAC in order to institutionalize Iraq’s compliance and cooperation with the requirements of the UNCAC on both a domestic and international level.  In particular, Iraq should be strongly encouraged to participate in the Working Group on Implementation, Working Group on Technical Assistance, and Working Group on Asset Recovery;

(3) As part of the same effort which produced this report, UNDP-Iraq and UNODC, in direct consultation with relevant Iraqi officials, have prepared a detailed project proposal on technical assistance to Iraq in the areas of good governance, anti-corruption and implementation of the UNCAC.  Upon approval and funding, these programs will also require substantial support from UNDP-Iraq and its Governance and Civil Society Team, as well as technical and operational support from UNODC and its Corruption and Economic Crime Section and Justice and Integrity Unit.  In particular, it is recommended that Iraq receive assistance and support in the following areas:
Prevention

a. The adoption of a national anti-corruption strategy; 
b. Amending Iraqi legislation to fully comply with the provisions of the UNCAC;
c. Strengthening the preventive activities implemented by the Commission on Integrity’s Prevention Department, as well as their regulatory and institutional framework; 
d. Strengthening the oversight activities of the Board of Supreme Audit; 
e. Strengthening the oversight activities of the Inspectors General, including enhancing their auditing, inter-agency cooperation, and IT capacities; 
f. Increasing public awareness and cooperation in the areas of anti-corruption through media outreach, public awareness, and other activities by the Commission on Integrity;
Criminalization and law enforcement
g. Strengthening the law enforcement capacities of the Investigations Department of the Commission on Integrity;
h. Enhancing the IT infrastructure and skills of the Commission on Integrity;
i. Establishing a forensic infrastructure within the Commission on Integrity;
j. Strengthening the investigative skills of the staff of the Inspectors General;
k. Strengthening the capacity of the designated anti-corruption Investigative Judges;
l. Strengthening the anti-money laundering capacities, as they relate to corruption offences, of the Commission on Integrity, the Central Bank’s Money Laundering Reporting Office, the Ministry of Interior’s Anti-Money Laundering Unit, the BSA, and the IGs;

m. Increasing coordination and cooperation between relevant Iraqi anti-corruption institutions;
n. Strengthening the internal training capacity of the Commission on Integrity;

International Cooperation and Asset Recovery

o. Strengthening Iraq’s participation in regional and international anti-corruption organizations such as the Arab Anti-Corruption Network, the International Association of Anti-Corruption Agencies, the Egmont Group, INTOSAI, and others; 
p. Strengthening the capacity of the Government of Iraq in effectively cooperating on criminal matters at the international level; and

(4) In the short-term Iraq could also immediately enhance its compliance with the UNCAC by submitting the various documents and notifications to the Secretary-General of the United Nations and the Secretariat of the Conference of the States Parties required by the UNCAC.  
In particular:
a. Pursuant to Article 6(3), Iraq should inform the Secretary-General of the United Nations of the name and address of the authority or authorities that may assist other States Parties in developing and implementing specific measures for the prevention of corruption;
b. Pursuant to Article 23(d), Iraq should furnish copies of its anti-money laundering laws and of any subsequent changes to such laws or a description thereof to the Secretary-General of the United Nations;
c. Pursuant to Article 44(6)(a), Iraq should inform the Secretary-General of the United Nations whether it will take this Convention as the legal basis for cooperation on extradition with other States Parties to this Convention;
d. Pursuant to Article 46(a), Iraq should designate a central authority that shall have the responsibility and power to receive requests for mutual legal assistance and either to execute them or to transmit them to the competent authorities for execution and notify the Secretary-General of the United Nations of the central authority designated for this purpose. (If Iraq has a special region or territory with a separate system of mutual legal assistance, it may designate a distinct central authority that shall have the same function for that region or territory);
e. Pursuant to Article 55(5), Iraq should furnish copies of its laws and regulations regarding international cooperation for the purposes of confiscation and of any subsequent changes to such laws and regulations or a description thereof to the Secretary-General of the United Nations; and
f. Pursuant to resolution 1/2 of the COSP, Iraq should submit a self-assessment checklist on implementation of UNCAC to the Secretariat of the COSP in Vienna.  (As noted in the introduction, this report is designed to assist in the preparation of Iraq’s self-assessment checklist.)
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� 		In addition, a group of 28 States Parties (originally 16 members, but expanded after the COSP Second Session) are testing, on a limited voluntary basis, expanded methods of reviewing implementation of the Convention against Corruption as part of the pilot review programme.  (See COSP publication CAC/COSP/2008/10.)


� 		CAC/COSP/2008/15


� 		This review of anti-corruption agency implementing legislation portion of the report was made pursuant to the terms of reference between UPDP-Iraq and UNODC for a joint short-term technical assistance project for Iraq’s implementation of the UNCAC.


� 		This report was prepared by Crime Prevention Expert Erik Larson and the Corruption and Economic Crime Section (CECS) of UNODC.  CECS is also grateful for the support received from Oliver Stolpe of the UNODC Justice and Integrity Unit, and Sylvia Fletcher, Claude Desilets, and Henrik Lindroth of UNDP-Iraq’s Governance and Civil Society Team.


� See Section 4.B of this report for further discussion of this issue of necessary technical assistance.


� It is reiterated that for the purposes of the Convention, with the exception of some measures under chapter II, “public official” is defined in Article 2, subparagraph (a). An interpretative note indicates that, for the purpose of defining “public official”, each State Party shall determine who is a member of the categories mentioned in subparagraph (a) (i) of Article 2 and how each of those categories is applied (A/58/422/Add.1, para. 4).


� See art. 28, which provides that “Knowledge, intent or purpose required as an element of an offence established in accordance with this Convention may be inferred from objective factual  circumstances”





� As noted in chapter I of the Convention against Corruption, “foreign public official” is defined as “any person holding a legislative, executive, administrative or judicial office of a foreign country, whether appointed or elected; and any person exercising a public function for a foreign country, including for a public agency or public enterprise” (art. 2, subpara. (b)). The “foreign country” can be any other country, that is, it does not have to be a State Party. State parties’ domestic legislation must cover the definition of “foreign public official” given in Article 2, subparagraph (b) of the Convention, as it would not be adequate to consider that foreign public officials are public officials as defined under the legislation of the foreign country concerned. An official of a public international organization is defined as “an international civil servant or any person who is authorized by such an organization to act on behalf of that organization” (art. 2, subpara. (c)).





	� 	The term “diversion” is understood in some States to be distinct from “embezzlement” and “misappropriation”, while in others “diversion” is intended to be covered by or is synonymous with those terms (A/58/422/Add.1, para. 30).


� Iraqi law also mandates that “offences that are committed with a selfish or base motive,” which would presumably include many corruption offences, are not considered political offences.  However, as noted elsewhere in this report, much of the corruption in Iraq is politically motivated and tied to efforts to fund various Armed Opposition Groups (AOGs) and sectarian militias.





� See also UNCAC Article 31, mandating domestic freezing, seizure, and confiscation laws.
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